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PREFACE 

IN  the  preparation  of  this  volume  the  aim  has  been  to  present, 
within  a  reasonable  compass  and  in  non-technical  language,  a 
general  survey  of  the  law  relating  to  carriage  by  land.  While 
it  is  true  that  the  book  is  intended  primarily  for  the  information 
of  the  layman  rather  than  for  the  lawyer's  library,  yet  it  is  thought 
that  the  extensive  reference  to  authorities  for  the  main  propositions 
of  law  will  make  the  volume  of  use  to  the  business  man's  legal 
adviser,  to  Bar  Students  and  Articled  Clerks,  and  especially  to  the 
large  and  ever-increasing  number  of  students  attending  the  Com- 
mercial Law  Classes  at  the  great  Polytechnics  and  other  similar 
educational  institutions. 

Some  knowledge  of  the  law  of  carriage  is  essential  to  all  engaged 
in  commercial  pursuits  or  in  preparing  for  legal  examinations ;  and 
it  is  hoped  that  such  knowledge  may  be  sufficiently  furnished  by 
this  volume,  which  will  also  help  to  solve  many  of  the  problems 
that  confront  the  ordinary  traveller  in  connection  with  the 
obligations  of  the  carrier  as  regards  his  person  and  his  luggage. 

For  the  purposes  of  reference,  the  most  important  statutes 
connected  with  the  subject — the  Carriers  Act,  1830,  the  Railway 
and  Canal  Traffic  Act,  1854,  and  the  Railway  and  Canal  Traffic 
Act,  1888 — are  set  out  in  the  Appendix. 
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THE   LAW   OF 
CARRIAGE   BY   LAND 


PART  I 

INTRODUCTORY 


SECTION  I 

BAILMENTS 

No  branch  of  the  law  more  intimately  affects  our  everyday  life 
than  does  that  relating  to  the  carriage  of  passengers,  animals,  and 
merchandise.  Everyone  travels  nowadays,  and  we  are  all  more 
or  less  dependent  upon  the  services  of  the  carrier  for  the  satis- 
faction of  our  daily  needs.  The  old  times  of  self-contained  and 
self-supporting  communities  have  long  passed,  never  to  return ;  and 
now  everyone — whether  manufacturer,  merchant,  or  tradesman, 
producer  or  consumer — looks  far  afield  for  the  means  of  conducting 
his  business  or  supplying  his  household.  Upon  the  carrier  depends 
the  supply  of  raw  material,  fuel,  food,  clothing,  tools,  and  luxuries, 
the  conduct  of  business,  and  the  ordered  or  voluntary  movements 
of  individuals,  in  a  degree  never  dreamt  of  when  our  forefathers 
framed  the  rules  of  law  that  regulated  the  transport  of  goods  and 
passengers  by  the  lagging  carrier's  cart,  the  jingling  pack-train, 
the  ponderous  wagon,  and  the  stately  coach,  that  once  conducted 
the  internal  commerce  and  communications  of  our  country.  These 
rules  form  the  basis  of  the  present  law  of  carriage,  though  they  have 
been  modified,  extended,  and  added  to,  in  order  to  meet  the  require- 
ments of  commerce  and  the  advent  of  the  great  modern  medium 
of  inland  transport — the  railway. 

The  Contract  of  Bailment. 

The  law  of  carriage  is  a  part  of  that  larger  group  of  customary 
rules  that  is  technically  designated  the  law  of  bailments.  A  bail- 
ment takes  place  whenever  one  person  (called  the  bailor)  tempo- 
rarily delivers  a  particular  article  to  another  person  (called  the 
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"  bailee  ")  for  some  definite  purpose,  which  may  be  expressed  or 
implied,  on  the  understanding  that  the  article  is  to  be  re-delivered 
by  the  bailee  to,  or  as  may  be  directed  by,  the  bailor,  when  the 
purpose  has  been  fulfilled  or  performed,  or  when  the  bailor  demands 
such  re-delivery.  Examples  are  the  loan  of  an  umbrella  to  a  friend, 
leaving  a  watch  with  a  jeweller  for  repair,  and  handing  a  parcel 
to  a  carrier  to  be  taken  to  a  certain  address.  In  each  case,  it  will 
be  noticed,  the  possession  of  the  article  is  transferred  to  the  bailee, 
though  the  property  in  it  remains  in  the  bailor,  and  that  delivery 
of  possession  is  essential  to  a  bailment.  For  some  purposes  the 
bailee  is  deemed  to  have  a  sort  of  qualified  property  in  the  article, 
sufficient  to  justify  him  in  resisting  attempts  to  damage  it  or 
wrongfully  to  deprive  him  of  its  possession,  and  to  take  legal  pro- 
ceedings, whether  civil  or  criminal,  for  safeguarding  the  article 
and  for  the  protection  of  the  interests  of  both  bailor  and  bailee. 

Terms  of  the  Contract. 

This  transfer  of  possession  is  an  essential  of  the  contract  of 
bailment,  and  the  main  terms  of  the  contract,  which  may  be  either 
express  or  implied,  are  that  the  purpose  of  the  delivery  shall  be 
duly  performed ;  that  the  bailee  will  exercise  the  proper  degree 
of  care  and  diligence  in  connection  therewith ;  that  the  article 
shall  be  re-delivered  in  due  course  ;  and,  if  the  bailment  is  for 
reward,  that  the  bailor  will  pay  the  agreed  or  a  reasonable  sum 
in  respect  thereof.  The  additions  to  and  variations  of  these  terms 
in  connection  with  a  bailment  of  carriage  will  be  shown  hereafter. 

Character  of  Bailment. 

A  bailment  may  be  either  gratuitous  or  for  reward ;  thus,  the 
loan  of  an  umbrella  is  a  gratuitous  bailment ;  the  delivery  of  an 
article  to  a  tradesman  to  be  worked  on,  or  to  a  carrier  for  carriage, 
is  usually  for  reward  or  hire,  though  there  is  nothing  to  prevent 
either  bailee  from  agreeing  to  make  no  charge,  in  which  case  the 
bailment  will  be  gratuitous. 

Reward  does  not  necessarily  mean  a  money  payment  :  any 
valuable  consideration  will  suffice  ;  and  by  valuable  consideration 
is  meant  some  right,  interest,  profit,  or  benefit  accruing  to  the  one 
party,  or  some  forbearance,  detriment,  loss,  or  responsibility  given, 
suffered,  or  undertaken  by  the  other  at  the  former's  request. 
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The  question  whether  a  bailment  is  gratuitous  or  for  reward  is  of 
vital  importance  when  one  has  to  consider  the  responsibility  of 
the  bailee  in  respect  of  any  loss  or  damage  to  the  article  while 
it  is  in  his  possession. 

Responsibility  of  Gratuitous  Bailee. 

In  the  leading  case  of  Coggs  v.  Bernard,  1703,  2  Ld.  Raymond, 
909,  it  was  decided  that  if  a  man  undertakes  to  carry  goods  safely 
and  securely,  he  is  responsible  for  any  damage  they  may  sustain 
in  the  carriage  through  his  neglect,  though  he  was  not  a  common 
carrier  and  was  to  have  nothing  for  the  carriage.  The  rule  of  law 
was  propounded  by  Chief  Justice  Holt,  in  his  judgment  in  that 
case,  as  being  that  if  a  man  acts  by  commission  (or  request)  for 
another  gratis,  and  in  the  executing  his  commission  behaves  him- 
self negligently,  he  is  answerable.  And  the  reasons  he  gave  are 
recognised  to  this  day  as  forming  the  foundations  of  the  law  of 
gratuitous  bailments.  "  The  reasons  are,  first,  because  in  such 
a  case  a  neglect  is  a  deceit  to  the  bailor.  For  when  he  entrusts 
the  bailee  upon  his  undertaking  to  be  careful,  he  has  put  a  fraud 
upon  the  plaintiff  by  being  negligent,  his  pretence  of  care  being 
the  persuasion  that  induced  the  plaintiff  to  trust  him.  And  a 
breach  of  a  trust  undertaken  voluntarily  will  be  a  good  ground  for 
an  action.  Secondly,  it  is  objected  that  there  is  no  consideration 
to  ground  this  promise  upon  ;  and,  therefore,  the  undertaking  is 
but  nudum  pactum.  But  to  this  I  answer,  that  the  owner's 
trusting  him  with  the  goods  is  a  sufficient  consideration  to  oblige 
him  to  a  careful  management.  A  bail  being  entrusted  with  another 
man's  goods  must  be  taken  to  be  a  sufficient  consideration,  if  the 
bailee  once  enter  upon  the  trust  and  take  the  goods  into  his 
possession." 

Gross  Negligence. 

Subsequent  cases  have  emphasised  the  degree  of  care  and  dili- 
gence the  absence  of  which  will  render  a  gratuitous  bailee  liable 
for  loss  or  injury  to  the  goods  ;  and  it  may  be  said  that,  as  a 
general  rule,  in  order  to  make  a  gratuitous  bailee  liable  for  loss 
or  injury,  the  bailor  must  be  able  to  show  that  the  loss  or  damage 
was  caused  by  the  gross  negligence  or  the  fraud  of  the  bailee, 
or  by  the  latter's  disregard  of  the  express  instructions  given  by 
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the  bailor.  But  if  a  man  gratuitously  undertakes  to  do  a  thing 
to  the  best  of  his  skill,  when  his  situation  or  profession  is  such  as 
to  imply  skill,  an  omission  of  that  skill  is  imputable  to  him  as  gross 
negligence  (Shiells  v.  Blackbourne,  1789,  1  H.B1.  159)  ;  and  in  the 
case  of  a  carrier  or  other  agent  holding  himself  out  for  the  careful 
and  skilful  performance  of  a  particular  duty,  gross  negligence 
includes  the  want  of  that  reasonable  care,  skill,  and  expedition 
which  may  properly  be  expected  from  persons  so  holding  them- 
selves out  and  their  servants  ;  and  failure  to  exercise  reasonable 
care,  skill,  and  diligence  is  gross  negligence.  From  a  gratuitous 
bailee  is  reasonably  expected  such  care  and  diligence  as  persons 
ordinarily  use  in  their  own  affairs,  and  such  skill  as  he  has  (Beat  v. 
South  Devon  R.,  1864,  3  H.  &  C.  337). 

There  is,  of  course,  no  obligation  upon  a  gratuitous  bailee  to 
accept  responsibility  at  all ;  but  if  he  does  undertake  to  perform 
a  voluntary  act,  he  is  liable  if  he  performs  it  improperly  (Skelton 
v.  L.  &  N.W.R.,  1867,  L.R.,  2  C.P.  631),  and  any  negligence  is  gross 
in  one  who  undertakes  a  duty  and  fails  to  perform  it  (Lord  v.  M.R., 
1867,  L.R.,  2  C.P.  339).  Where  a  person  carries  gratuitously,  he  is 
bound  to  take  proper  and  prudent  care  of  the  thing  committed 
to  him ;  and  if  he  ascertains  that  the  article  is  of  great  value,  he 
is  bound  to  watch  with  great  care  and  diligence  (Nelson  v. 
Mackintosh,  1816,  1  Stark.  237) ;  for,  though  a  gratuitous  carrier 
is  not,  as  a  rule,  responsible  for  loss  occasioned  by  theft,  he  may 
be  made  liable  if  he  has  not  exercised  such  reasonable  precautions 
as  a  man  would  ordinarily  do  in  respect  of  his  own  property. 

Recovery  of  Expenses. 

When  a  gratuitous  carrier  is  obliged  to  incur  expenses  in  con- 
nection with  the  proper  execution  of  his  trust,  he  may  recover 
such  expenses  from  the  bailor,  but  he  has  no  lien  upon  the  goods 
carried  in  respect  thereof. 

Bailee  for  Reward. 

When  a  bailment  is  for  the  benefit  of  both  bailor  and  bailee, 
as  in  the  case  of  carriage  for  hire,  the  one  benefiting  by  having  his 
goods  carried  to  a  designated  place,  the  other  by  the  price  charged 
in  respect  of  the  carrying,  the  bailee  is  required  to  use  a  higher 
standard  of  diligence ;  and  he  must  take  such  care  of  the  goods 
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entrusted  to  him  as  a  prudent  man  would  of  his  own  property. 
Ordinary  diligence  is  expected  of  him,  and  a  reasonable  amount 
of  skill  in  the  work  he  has  undertaken  to  perform.  A  bailee  who 
is  a  common  carrier  (see  p.  10,  post)  has  a  still  higher  degree  of 
responsibility  imposed  upon  him — he  is,  as  will  be  shown  in  detail 
subsequently,  liable  for  all  loss  or  injury  to  the  goods  entrusted 
to  him,  unless  such  losses  arise  from  the  act  of  God,  or  of  the 
King's  enemies,  or  from  contributory  negligence  on  the  part  of  the 
owner,  or  from  some  inherent  vice  or  defect  in,  or  natural  deteriora- 
tion of,  the  goods  themselves.  In  certain  cases,  this  extensive 
liability  may  be  modified  by  special  conditions. 

Loss  of  Goods. 

If  goods  are  lost  while  in  the  custody  of  a  bailee,  and  there  is 
proved  against  him  negligence  which  might  have  contributed  to 
the  loss,  it  will  be  for  the  bailee  to  show  that  the  negligence  was 
not  the  cause  of  the  loss.  It  is  open  to  a  bailee  to  relieve  himself 
from  liability  for  negligence  by  making  a  special  contract  with 
the  bailor  (Joseph  Trovers  &  Son,  Ltd.  v.  Cooper,  1914,  83  L.J., 
K.B.  1787). 

Fraud  of  Bailee. 

If  a  bailee  of  any  chattel  fraudulently  takes  or  converts  the 
same  to  his  own  use,  or  the  use  of  any  person  other  than  the  owner 
thereof,  although  he  does  not  break  bulk  or  otherwise  determine 
the  bailment,  he  will  be  guilty  of  larceny,  and  may  be  convicted 
thereof  upon  an  indictment  for  larceny  [Larceny  Act,  1861  (24  & 
25  Viet.  c.  96),  s.  3]. 


SECTION  II 

CARRIERS   FOR  REWARD 

Who  is  a  Carrier  ? 

ANY  person,  or  association  of  persons,  who  carries  passengers  or 
goods  in  return  for  a  fare  or  price  is  a  carrier.  All  carriers  fall 
within  one  or  the  other  of  two  great  classes,  namely  :  (1)  Common 
carriers  and  (2)  private  carriers ;  and  there  are  two  main  distinc- 
tions between  the  classes,  namely :  the  right  to  discriminate  as 
to  the  persons  for  whom  they  will  carry  and  the  things  they  will 
receive  for  carriage ;  and  the  degree  of  responsibility  for  the 
articles  placed  in  their  charge.  A  private  carrier  may  pick  and 
choose,  a  common  carrier  may  not ;  a  private  carrier  is  only 
responsible  for  loss  or  injury  that  is  proved  to  have  arisen  from 
his  negligence  or  that  of  his  servants ;  a  common  carrier  is 
responsible  for  the  safety  of  the  goods,  and  must  re-deliver  them 
in  good  condition,  except  he  is  prevented  from  doing  so  by  the 
act  of  God  or  the  King's  enemies — subject,  however,  to  certain 
statutory  modifications  of  this  liability  in  particular  cases.  As  the 
law  relating  to  common  carriers  is  dealt  with  in  detail  hereafter, 
in  this  section  we  confine  ourselves  to  the  subject  of  private 
carriers. 

Private  Carriers. 

Any  carrier  who  does  not  come  within  the  description  hereafter 
given  (see  p.  10,  post)  of  a  common  carrier,  is  a  private  carrier  : 
which  class  of  carrier  may  be  defined  as  one  who  carries  goods  for 
hire  under  a  special  agreement  or  upon  a  special  occasion,  but 
whose  trade  is  not  that  of  conveying  goods  from  a  specified  place 
to  another  specified  place.  For  example,  a  furniture  remover  is  a 
private  carrier  (Scaife  v.  Farrant,  1875,  L.R.  10  Exch.  358 ; 
Electric  Supply  Stores  v.  Gaywood,  1909,  100  L.T.R.  855)  ;  so  is  a 
carriage  proprietor  who  merely  lets  out  a  carriage  with  horse  and 
driver,  to  proceed  to  some  place  ordered  by  the  hirer  (Ross  v.  Hill, 
1846,  2  C.B.  877).  Carriers  of  passengers  are  private  carriers 
(Aston  v.  Heaven,  1797,  2  Esp.  533),  for,  as  will  be  seen  later,  the 
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character  of  a  common  carrier  can  only  attach  to  a  carrier  of  goods  ; 
but  a  carrier  of  passengers  may  be  a  common  carrier  of  the  luggage 
conveyed  with  the  passengers  (Middleton  v.  Fowler,  1699,  1  Salk.  282 ; 
and  as  to  railway  companies  and  passengers'  luggage,  see 
p.  45,  post). 

Coachmen  and  Cabmen. 

Hackney  coachmen  and  cabmen  are  not  generally  regarded  as 
carriers  of  goods,  but  of  passengers ;  but  it  is  a  question  of  fact 
in  each  case  whether  the  man  professes  to  carry  both  passengers 
and  goods ;  and,  if  it  appears  that  he  did,  he  may  be  responsible 
as  a  common  carrier  for  the  safety  of  the  goods  carried. 

"  It  is  ordinarily  the  case  that  hackney  coachmen  are  accustomed 
to  carry  the  baggage  of  passengers,  although  they  receive  no  specific 
compensation  therefor,  but  simply  receive  the  fare  for  the  trans- 
portation of  the  traveller  ;  yet,  like  common  carriers,  they  are 
responsible  for  the  safety  of  such  baggage ;  since  it  constitutes  a 
part  of  the  service  for  which  the  fare  is  paid,  and  the  passengers 
are  thereby  induced  to  travel  in  the  coach,  and  the  custody  of  the 
baggage  may  be  deemed,  as  in  the  case  of  an  innkeeper,  an  accessory 
to  the  principal  contract  "  (Angell  on  Carriers,  5th  Edit.,  p.  105). 

Carmen. 

The  owner  of  a  car  or  cart  who  lets  it  out  by  the  hour  or  day 
or  job,  and  does  not  ply  from  one  fixed  terminus  to  another,  has 
been  held  to  be  a  private  carrier  (Brindt  v.  Dale,  1837, 8  C.  &  P.  207) ; 
but,  as  pointed  out  by  Story  in  his  great  work  on  Bailments, 
it  is  difficult  to  distinguish  between  the  case  of  a  carman  and  that 
of  a  hoyman  or  lighterman  or  bargeman  plying  between  different 
parts  of  the  same  town,  or  taking  jobs  by  the  hour  or  the  day, 
which  latter  have  always  been  considered  to  be  common  carriers. 
What  substantial  difference  (he  asks)  is  there  in  the  case  of  parties 
who  ply  for  hire  in  the  carriage  of  goods  for  all  persons  indifferently, 
whether  the  goods  are  carried  from  one  town  to  another,  or  from 
one  place  to  another  within  the  same  town  ?  Is  there  any  sub- 
stantial difference  whether  the  parties  have  fixed  termini  of  their 
business  or  not,  if  they  hold  themselves  out  as  ready  and  willing 
to  carry  goods  for  any  persons  whatsoever  to  or  from  any  places 
in  the  same  town  or  different  towns  ? 

3— (I559A) 


8  LAW   OF  CARRIAGE 

Obligation  of  Private  Carrier. 

Apart  from  any  special  arrangement,  a  private  carrier  will  dis- 
charge his  obligation  as  to  the  safety  of  the  goods  if  he  exercises 
an  ordinary  and  average  degree  of  diligence  and  skill  in  the  execu- 
tion of  his  duty.  He  must  do  the  best  he  can  to  safeguard  the 
goods,  and  only  undertakes  to  answer  for  injury,  loss,  or  delay 
arising  from  his  own  or  his  servants'  negligence,  or  from  the  lack 
of  competent  skill,  and  not  for  loss  due  to  theft  or  robbery 
(Brindt  v.  Dale,  1837,  8  C.  &  P.  207;  Wilson  v.  Brett,  1843, 
11  M.  &.  W  113).  A  cab  proprietor  is  responsible  for  the  negligence 
of  the  driver  of  the  cab.  (See  Gates  v.  Bell,  1902,  2  K.B.  38, 
and  cases  cited  therein.) 

Negligence  of  Owner. 

Where  goods  are  carried  by  a  private  carrier,  and  the  owner  of 
the  goods  accompanies  them  to  take  care  of  them,  and  is  himself 
guilty  of  the  negligence  which  leads  to  the  loss  or  injury  to  the 
goods,  the  carrier  will  not  be  liable  (Whalley  v.  Wray,  1799,  3  Esp.  74) 
nor  if  goods  are  lost  owing  to  the  insecurity  of  the  fastening  pro- 
vided by  the  owner.  (See Richardson  v.  N.  E.  R.,  1872,  L.R.  7  C.P.  75, 
and  p.  68,  post.)  But  if  the  owner  delivers  the  goods  to  the 
carrier  so  that  they  are  in  the  entire  control  of  the  carrier,  the 
latter  will  be  responsible,  even  though  the  owner  exercises  some 
supervision  during  the  transport  (Ross  v.  Hill,  1846,  2  C.B.  877). 

Special  Contract. 

It  is  open  to  a  private  carrier  either  to  extend  or  limit  the  extent 
of  his  responsibility  by  an  arrangement  with  the  bailor.  He  may 
warrant  the  safe  and  prompt  delivery  of  the  goods,  so  as  to  become 
an  insurer  against  all  possible  hazards  ;  or  he  may  make  a  condition 
that  he  is  only  to  be  liable  for  a  loss  happening  through  some  fraud 
or  wrong-doing  on  his  part  (see  Robinson  v.  Dunmore,  1807,  2  Bos. 
&  P.  N.R.  417 ;  and  Jones  on  Bailments,  97)  ;  but  if  such  a 
contract  is  procured  by  deceiving  the  carrier,  he  will  not  be  bound 
by  it  (Walker  v.  Jackson,  1842,  10  M.  &  W.  161). 

Carrying  on  Sundays. 

Under  a  statute  of  1627  (3  Car.  I,  c.  2),  a  carrier  with  any  horse 
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or  horses  may  not  travel  upon  a  Sunday,  under  a  penalty  of  20s.  ; 
but  it  has  been  held  that  the  prohibition  does  not  extend  to  a 
stage-coach  (Sandiman  v.  Breach,  1827,  7  B.  &  C.  96).  Railway 
companies  must  provide  a  certain  number  of  trains  on  a  Sunday 
[see  Railway  Regulation  Act,  1844  (7  &  8  Viet.  c.  85),  s.  10]. 


SECTION   III 

COMMON   CARRIERS 

Who  are  Common  Carriers  ? 

A  CARRIER  who  holds  himself  out  as  being  ready  and  willing  to 
carry  from  place  to  place,  for  hire  or  reward,  the  goods  of  anyone 
who  chooses  to  employ  him  for  that  purpose,  is  a  common  carrier. 
A  carrier  of  passengers  only  is  not  a  common  carrier.  A  carrier 
of  goods  and  passengers  will  be  a  common  carrier  as  regards  the 
goods  carried  by  him.  (As  to  carriers  of  animals,  see  p.  60,  post.) 
A  gratuitous  carrier  is  not  a  common  carrier  ;  and  if  a  common 
carrier,  on  occasion,  conveys  goods  gratuitously,  for  that  occasion, 
and  as  regards  those  particular  goods,  he  loses  his  character  of  a 
common  carrier.  To  be  a  common  carrier,  the  carrier  must  exercise, 
as  a  business,  the  public  employment  of  carrying  goods,  that  is, 
he  must  hold  himself  out  as  being  ready — as  a  business,  and  not 
as  a  casual  occupation — to  transport  the  goods  of  anyone  who 
desires  to  employ  him,  and  will  pay  the  proper  price  (Nugent  v. 
Smith,  1876,  1  C.P.D.  423).  He  cannot  choose  his  customers,  or 
carry  for  one  and  refuse  to  carry  for  another  (Gisburn  v.  Huret, 
1709,  1  Salk.  249).  It  is  from  this  essential  that  the  title  is  derived 
— a  common  carrier  is  one  who  is  common  or  open  to  all,  in  the 
sense  that  he  undertakes  to  carry  for  all  indifferently,  i.e.,  for  the 
first  comer.  (See  Brett,  J.,  in  Liver  Alkali  Co.  v.  Johnson,  1874, 
L.R.  7  Exch.  267.)  But  a  common  carrier  is  not  bound  at  com- 
mon law  to  carry  all  goods  that  are  offered.  He  may  restrict  his 
business  to  particular  kinds  of  goods,  and  decline  to  receive  goods 
that  are  not  of  that  class ;  or  he  may  announce  himself  as  a 
carrier  of  goods  generally,  with  the  exception  of  certain  enumer- 
ated goods.  A  common  carrier  is  bound  to  carry  only  such  things 
as  he  publicly  professes  to  carry  ;  and  is  not  obliged  to  take  goods 
of  a  kind  that  he  does  not  hold  himself  out  as  prepared  to  carry, 
or  is  not  in  the  habit  of  carrying,  nor  for  which  he  has  no  proper 
accommodation  (Dickson  v.  G.N.R.,  1886,  18  Q.B.D.  176).  Rail- 
way companies  are  under  statutory  obligations  to  carry  (see  p.  182, 
post) ;  and  as  regards  them  it  may  be  said  that  they  are  common 
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carriers  "  of  goods  which  they  are  specially  bound  by  statute  to 
carry,  or  profess  to  carry,  or  actually  carry  for  persons  generally, 
but  not  of  goods  which  they  have  not  professed  to  carry,  and  are 
not  in  the  habit  of  carrying,  or  only  carry  under  special  circum- 
stances, or  subject  to  express  stipulations  limiting  their  liability 
in  respect  of  them."  (See  Note  to  Coggs  v.  Bernard  in  Smith's 
"  Leading  Cases.") 

The  Journey. 

It  is  not  necessary,  in  order  to  constitute  a  common  carrier, 
that  he  should  hold  himself  out  as  carrying  between  stated  places 
only,  or  should  carry  the  goods  of  several  persons  at  the  same  time. 
A  person  who  lets  out  the  whole  accommodation  in  his  vehicle  to 
one  person,  to  convey  the  goods  to  a  place  designated  by  that 
person,  may  be  in  the  position  of  a  common  carrier.  In  Liver 
Alkali  Co.  v.  Johnson,  1874,  L.R.  7  Exch.  267,  it  was  held  that 
a  person  who  exercises  the  ordinary  employment  of  a  lighterman 
by  carrying  goods  in  his  flats  or  lighters  for  reward — although  he 
may  not  be  bound  as  a  common  carrier  to  receive  the  goods  of  all 
comers  indifferently — nevertheless  incurs  the  liability  of  a  common 
carrier  for  the  safety  of  goods  carried  by  him.  But  if  a  carrier 
holds  himself  out  as  only  being  open  to  carry  goods  between  fixed 
termini,  he  will  not  be  a  common  carrier  for  conveyance  between 
other  places,  and  not  even  to  intermediate  places  (Johnson  v.  M.R., 
1849,  4  Exch.  367)  ;  in  which  case,  Baron  Parke  said  :  "A  person 
may  profess  to  carry  a  particular  description  of  goods,  in  which 
case  he  could  not  be  compelled  to  carry  any  other  kind  of  goods  ; 
or  he  may  limit  his  obligation  to  carrying  goods  from  one  place 
to  another,  as  from  Manchester  to  London,  and  then  he  would 
not  be  bound  to  carry  to  or  from  the  intermediate  places." 

Kinds  of  Common  Carriers. 

Stage-coach  and  stage-wagon  proprietors,  lightermen,  hoymen, 
barge-owners,  and  canal  boatmen  are  generally  regarded  as  common 
carriers — railway  companies  and  canal  and  navigation  companies 
are  common  carriers  as  regards  such  goods  as  they  are  bound  to 
carry,  or  profess  to  carry,  for  the  public  generally.  In  France 
Fenwick  &  Co.  v.  Mannheim  Insurance  Co.,  1905,  10  Com.  Cas.  242, 
it  was  held  that  the  contract  of  carriage  customary  in  the  trade 
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for  the  carriage  of  wool  from  import  ship  in  London  to  Bradford, 
via  Goole,  is  one  of  common  carriage,  the  carrier  undertaking  to 
deliver  the  wool  in  as  good  a  condition  as  he  received  it,  the  act 
of  God  and  of  the  King's  enemies  excepted.  It  may  be  noted 
that  a  person  who  is  not  in  law  a  common  carrier  may  assume 
the  liabilities  of  a  common  carrier  by  contract  with,  or  representa- 
tions amounting  to  a  warranty  made  to,  his  customer  (Robinson 
v.  Dunmore,  1807,  2  Bos.  &  P.  N.R.  417). 

Ferrymen. 

A  common  ferryman  is  a  common  carrier,  and  is  bound  to  keep 
his  boat,  and  the  landing-stages  and  gangways,  and  everything 
connected  with  the  ferry,  safe  and  secure  (Willoughby  v.  Horridge, 
1852,  12  C.B.  742). 

Evidence  of  Business. 

Whether  a  carrier  has  undertaken  the  liabilities  of  a  common 
carrier  is  a  question  of  fact,  not  of  law,  to  be  determined  upon  the 
evidence  in  each  case  (Tamvaco  &  Co.  v.  Timothy,  1882,  1  Cab. 
&  El.  1).  Evidence  that  at  the  door  of  a  booking-office  for  the 
reception  of  goods  there  was  a  board  on  which  was  painted  "  Con- 
veyances to  all  parts  of  the  world,"  and  a  list  of  places,  was  held 
not  to  be  sufficient  proof  that  the  owner  of  the  office  was  a  com- 
mon carrier  ( Upston  v.  Slark,  1827,  2  C.  &  P.  598).  If  the  acts 
or  conduct  of  the  receiver  of  goods,  in  the  ordinary  course  of  his 
business,  are  such  as  may  reasonably  lead  those  dealing  with  him 
to  the  conclusion  that  he  is  carrying  on  the  business  of  a  common 
carrier,  and  there  is  no  special  contract,  he  will  be  deemed  to  have 
come  under  the  liabilities  of  a  common  carrier  (Walker  v.  Jackson, 
1842,  10  M.  &  W.  161).  Where  a  firm  described  themselves  as 
"wharfingers,  lightermen,  and  carmen,"  and  carried  goods  from  their 
wharf  for  those  using  the  wharf,  but  only  carried  for  strangers 
under  a  special  contract,  it  was  held  that  they  were  not  common 
carriers  (Chattock  v.  Bellamy,  1895,  64  L.J.Q.B.  205).  But  a 
wharfinger  who  receives  anyone's  goods  for  conveyance  in  his 
lighters  will  be  a  common  carrier  (Maving  v.  Todd,  1815,  1  Stark.  72). 
Where  tea  warehousemen  undertook  to  carry  from  the  ship  to 
their  warehouse  tea  intended  to  be  stored  there,  it  was  held  that, 
as  the  carriage  was  only  for  a  limited  class  of  customers,  and  was 
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merely  ancillary  to  their  business  as  warehousemen,  they  did  not 
in  respect  of  such  carriage  undertake  the  liability  of  common 
carriers  (Consolidated  Tea  and  Lands  Co.  v.  Oliver's  Wharf,  1910, 
2  K.B.  395). 

Forwarding  Agents. 

These  are  persons  whose  business  is  to  receive  goods  and  to  send 
them  on  to  their  destination  by  some  selected  carriers.  They  are 
not  themselves  carriers  and  do  not  incur  the  liability  of  common 
carriers.  But  once  they  receive  reward  for  their  services  they  are 
in  the  same  position  as  private  carriers,  and  are  responsible  for 
anything  that  happens  to  the  goods  owing  to  want  of  good  faith 
and  reasonable  and  ordinary  diligence  on  their  part.  They  must 
obey  the  directions  of  the  consignor,  and,  if  a  loss  is  occasioned 
by  their  failure  to  do  so,  they  will  be  liable.  The  learned  author 
of  Angell  on  Carriers  points  out  that  sometimes  a  person  is  both 
a  common  carrier  and  a  forwarding  agent,  and  receives  goods 
into  his  warehouse  to  be  forwarded  in  obedience  to  the  future 
orders  of  the  owner. 

"  If,  in  such  case,  the  goods  are  lost  by  fire  before  such  orders 
are  received,  or  the  goods  sent  forward,  he  is  not  chargeable  as 
common  carrier,  but  only  as  warehouseman.  His  duty  as  carrier 
ends  also  when  the  goods  have  arrived  at  the  place  of  their  fixed 
destination  and  are  deposited  in  the  carrier's  warehouse,  when  his 
duty  as  warehouseman  again  commences.  But  if  the  deposit  in 
the  warehouse  of  the  carrier  be  at  some  intermediate  place  in  the 
course  of  his  route  ;  or  if,  after  the  arrival  at  the  place  of  destina- 
tion, he  is  still  under  obligation  to  deliver  the  goods  to  the  owner  ; 
and  before  such  delivery  he  has  put  them  into  his  own  warehouse, 
where  they  are  consumed  by  fire,  he  will  be  liable  for  the  loss, 
his  duty  as  carrier  not  being  ended  "  (Angell  on  Carriers,  5th  Edit., 
pp.  68-69 ;  see  also  Story  on  Bailments,  9th  Edit.,  c.  6,  p.  408). 

The  Duties  of  a  Common  Carrier. 

The  obligations  imposed  by  the  custom  of  the  realm  (i.e.,  by  the 
common  law)  upon  a  common  carrier  are  :  (1)  To  receive  goods 
offered  for  carriage  ;  (2)  to  be  answerable  for  the  safety  of  the 
goods ;  and  (3)  to  deliver  the  goods  to  the  consignee  within  a 
reasonable  time.  These  obligations  are  considered  in  Part  IV. 
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The  real  test  of  whether  a  man  is  a  common  carrier,  either 
by  land  or  water,  is  whether  he  has  held  out  that  he  will,  so  long 
as  he  has  room,  carry  for  hire  the  goods  of  every  person  who  will 
bring  goods  to  him  to  be  carried.  The  test  is  not  whether  he  is 
carrying  on  a  public  employment,  or  whether  he  carries  to  a  fixed 
place  ;  but  whether  he  holds  out,  either  expressly  or  by  a  course 
of  conduct,  that  he  will  carry  for  hire,  so  long  as  he  has  room, 
the  goods  of  all  persons  indifferently  who  send  him  goods  to  be 
carried.  If  he  does  this,  his  first  responsibility  naturally  is,  that 
he  is  bound,  by  a  promise  implied  by  law,  to  receive  and  carry  for 
a  reasonable  price  the  goods  sent  to  him  upon  such  an  invitation. 
And  his  second  responsibility,  which  arises  upon  reasons  of  policy, 
is  that  he  carries  the  goods  upon  a  contract  of  insurance.  This 
policy  is  applied  to  the  trade  of  common  carriers,  because  when 
the  common  law  adopted  that  policy,  the  business  of  common 
carriers  in  England  was  exercised  in  a  particular  manner  and 
subject  to  particular  conditions  which  called  for  the  adoption  of 
that  policy  (Brett,  J.,  in  Nugent  v.  Smith,  1876,  1  C.P.D.,  at  p.  427). 


PART  II 

CARRIAGE  OF  PASSENGERS 


SECTION   I 
THE  CARRIER'S  DUTY 

Carriers  of  Passengers. 

A  PERSON  (including  companies  and  corporations)  who  is  engaged 
in  the  trade  of  carrying  passengers  as  a  regular  business,  and  who 
holds  himself  out,  or  advertises  himself,  as  ready  to  carry,  between 
places  on  a  certain  route,  all  persons  indifferently  who  accept  his 
published  terms  (including  the  fare  tariff),  is  not  at  liberty 
arbitrarily  to  reject  a  passenger  who  presents  himself  at  a  proper 
time  and  place,  and  is  ready  and  willing  to  accept  those  terms. 
He  is  bound  to  carry  all  passengers  who  offer  themselves  in  a  fit 
and  proper  state  to  be  carried,  provided  he  has  accommodation 
for  them,  and  they  are  ready  and  willing  to  pay  the  proper  and 
reasonable  fare,  and  he  must  not  exact  more  than  a  reasonable 
compensation  for  his  services.  (See  Clarke  v.  West  Ham 
Corporation,  1909,  2  K.B.  858.) 

A  person  who  has  paid  the  whole  fare  for  a  coach  journey  may 
take  his  seat  at  any  stage  of  the  journey,  and  the  place  must  be 
reserved  for  him  (Ker  v.  Mountain,  1793,  1  Esp.  27).  Railway 
companies  invariably  make  it  a  condition  of  the  contract  with  the 
passenger  that  he  will  only  be  carried  provided  there  is  room  in 
the  train. 

The  Carrier's  Obligations. 

A  carrier  of  passengers  undertakes  to  exercise  due  care  in  their 
conveyance,  and  to  use  his  best  endeavour  to  carry  them  safely 
and  as  punctually  as  may  be  to  their  destination  (Redhead  v. 
M.R.,  1869,  L.R.  4  Q.B.  379).  Put  in  another  way,  it  is 
for  a  passenger  who  is  seeking  to  recover  damages  in  respect 
of  loss  or  injury  to  prove  that  such  was  caused  by  some  negligence 
on  the  part  of  the  carrier  or  his  servants  or  agents.  If  no  negli- 
gence be  proved,  the  passenger  cannot  recover  (Aston  v.  Heaven, 
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1797,  2  Esp.  533).  This  duty  to  carry  without  negligence  generally 
arises  out  of  the  contract  between  the  carrier  and  the  passenger, 
but  it  may  exist  without  any  contract,  as  in  the  case  of  a  person 
whom  a  railway  company  is  bound  to  carry  by  Act  of  Parliament 
(Cottett  v.  L.  6-  N.W.R.,  1851,  16  Q.B.  984),  and  practically 
extends  to  any  person  who  is,  in  fact,  being  carried,  unless  such 
carriage  is  procured  by  the  fraud  or  other  illegal  act  of  the 
passenger.  A  passenger  who  travelled  with  a  free  pass  (G.N.R. 
v.  Harrison,  1854,  10  Exch.  376),  a  postal  official  travelling  with 
the  mails  (Collett  v.  L.  &  N.W.R.,  supra),  and  a  child  carried 
without  payment  (Austin  v.  G.W.R.,  1867,  L.R.  2  Q.B.  442)  have 
all  been  held  entitled  to  recover  damages  for  negligence  on  the 
part  of  the  carrier.  As  to  the  liability  of  a  gratuitous  carrier  of 
passengers,  see  Harris  v.  Perry,  1903,  2  K.B.  219. 

Contributory  Negligence  of  Passenger. 

If  an  accident  was  materially  attributable  to  the  negligence 
of  the  injured  passenger,  the  carrier  will  not  be  liable  ;  and,  where 
the  injured  person  is  a  child  of  tender  age,  the  contributory  negli- 
gence of  an  adult  accompanying  the  child  wih1  be  deemed  the 
negligence  of  the  child,  so  as  to  prevent  him  recovering  damages 
for  his  injury  (Waite  v.  N.E.R.,  1859,  E.B.  &  E.  728). 

Degree  of  Care. 

The  care  required  from  carriers  of  passengers  is  a  high  degree 
of  care,  and  casts  upon  carriers  the  duty  of  exercising  all  vigilance 
to  see  that  whatever  is  required  for  the  safe  conveyance  of  their 
passengers  is  in  fit  and  proper  order.  The  degree  of  care  required 
from  a  carrier  is  a  very  high  one  ;  and  it  has  been  said  that,  though 
he  does  not  warrant  the  absolute  safety  of  his  passengers,  he  is 
answerable  for  the  least  negligence  (Harris  v.  Costar,  1825,  1  C. 
&  P.  636).  But  the  duty  to  take  care  does  not  oblige  the  carrier 
to  make  reparation  for  a  disaster  arising  from  a  latent  defect  in 
the  machinery  which  he  uses,  which  no  human  skill  or  care  could 
either  have  prevented  or  detected  (Redhead  v.  M.R.,  1869,  L.R. 
4  Q.B.  379).  Where  the  defect  is  alleged  to  be  a  latent  one,  it  is  for 
the  carrier  to  show  that  he  used  all  proper  care  and  skill  (Holton  v. 
L.  6-  S.W.R.,  1885,  1  Cab.  &  El.  542).  If  he  proves  that  he  has 
adopted  the  best  known  apparatus,  kept  it  in  perfect  order,  and 
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worked  it  without  negligence  by  the  servants  he  employs,  he  will  not 
be  made  responsible  for  the  consequences  of  an  extremely  rare  and 
obscure  accident,  which  cannot  in  a  business  sense  be  prevented 
by  any  known  means  (Newberry  v.  Bristol  Tramways  6-  Carriage 
Co.,  Ltd.,  1912,  107  L.T.R.  801). 

Vehicles  and  Equipment. 

The  duty  of  the  carrier  extends  to  providing  vehicles,  etc.,  that 
are  sufficiently  sound  and  secure  to  perform  the  intended  journey, 
and  equipments  and  accessories  that  are  fit  and  suitable  (Crofts 
v.  Waterhouse,  1825,  3  Bing.  319),  and  to  seeing  that  all  persons 
employed  in  or  about  the  conduct  of  the  journey  are  competent 
and  fit  for  their  particular  duty.  Railway  companies  are  responsible 
for  the  proper  construction  and  maintenance  of  their  lines,  stations, 
engines,  and  vehicles,  and  for  the  negligence  of  any  person  con- 
cerned in  the  running  of  their  trains  and  the  maintenance  of  the 
service.  A  coach  proprietor  must  provide  road-worthy  carriages, 
and  is  bound  to  examine  his  vehicles  frequently  (Bremner  v.  Williams 
1824,  1  C.  &  P.  414)  ;  and,  if  an  accident  happens  from  any  defect, 
he  will  be  responsible,  if  a  careful  and  reasonable  examination  would 
have  revealed  it,  and  that  although  the  defect  was  a  concealed  one 
and  not  discoverable  upon  ordinary  examination  (Sharp  v.  Gray, 
1833,  9  Bing.  457).  The  fact  that  a  carriage  breaks  down  is  primd 
facie  evidence  of  negligence,  which  the  carrier  can  only  rebut  by 
showing  that  the  breakdown  was  not  preventable  by  the  exercise  of 
care  or  skill  (Christie  v.  Griggs,  1809,  2  Camp.  79).  A  carriage  must 
be  as  fit  and  proper  for  its  purpose  as  care  and  skill  can  make  it 
to  carry  a  reasonable  number  of  people,  conducting  themselves 
in  a  reasonable  manner,  and  going  at  a  reasonable  pace  along 
roads  or  over  ground  reasonably  fit  for  carriages  (Hyman  v.  Nye, 
1881,  6  Q.B.D.  685).  It  is  negligence  to  employ  a  horse  known 
to  be  a  "  kicker  "  (Simpson  v.  London  General  Omnibus  Co.,  1873, 
L.R.  8  C.P.  390). 

Coach  Proprietors. 

The  duty  of  a  stage-coach  proprietor  was  once  summed  up  in 
the  following  words  :  "A  coachman  must  have  competent  skill, 
and  must  use  that  skill  with  diligence  ;  he  must  be  well  acquainted 
with  the  road  he  undertakes  to  drive  ;  he  must  be  provided  with 
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steady  horses,  a  coach  and  harness  of  sufficient  strength  and  pro- 
perly made,  and  also  with  lights  by  night.  If  there  be  the  least 
failure  in  any  one  of  these  things,  the  duty  of  the  coach  proprietor 
is  not  fulfilled,  and  he  is  answerable  for  any  injury  or  damage  that 
happens  "  (per  Best,  C.J.,  in  Crofts  v.  Waterhouse,  1825,  3  Bing.  319). 
A  driver  must  also  exercise  a  sound  discretion  when  any  emergency 
arises  ;  his  failure  to  take  proper  steps  to  avert  or  minimise  the 
danger  may  amount  to  negligence  (Jackson  v.  Tollett,  1817, 
2  Stark.  37). 

Duty  to  Warn  Passengers  of  Danger. 

If  a  carrier,  or  his  servant,  knows  or  should  know  of  any  danger 
not  obvious  to  the  passengers,  he  should  give  warning  to  the 
passengers  (e.g.,  that  the  vehicle  is  about  to  pass  under  a  low  arch- 
way), and  take  steps  to  guard  against  injury  resulting  to  them 
(Dudley  v.  Smith,  1808,  1  Camp.  167). 

Frightened  Passengers. 

If  a  passenger  has  a  reasonable  apprehension  of  a  disaster 
occurring  owing  to  the  careless  driving  or  other  negligence  of  the 
carrier,  and,  in  consequence,  jumps  from  the  vehicle,  the  carrier 
will  be  liable  for  any  resulting  injuries,  even  though  the  passenger 
would  not  have  been  hurt  if  he  had  kept  his  seat  (Jones  v.  Boyce, 
1816,  1  Stark.  493)  ;  but  if  the  passenger's  action  was  not  justified 
by  the  presence  of  some  real  danger,  the  carrier  is  not  responsible 
(Kearney  v.  Great  Southern  &  Western  R.,  1886,  18  L.R.  Ir.  303). 

Conveyance  of  Passengers  Suffering  from  Infectious  Disease. 

A  person  who  enters  any  public  conveyance  while  suffering 
from  any  dangerous  infectious  disorder  without  previously  notifying 
the  owner,  driver,  or  conductor  that  he  is  so  suffering,  commits 
an  offence.  Penalty,  not  exceeding  £5.  The  owner,  driver,  or 
conductor  cannot  be  compelled  to  carry  such  a  person  unless  paid 
in  advance  sufficient  to  cover  the  expense  of  disinfecting  the 
vehicle,  and  if  the  person  does  not  notify  his  condition  he  may  be 
sued  for  any  loss  or  expense  incurred  by  the  owner,  etc.,  for  dis- 
infection. Immediately  after  carrying  an  infectious  person,  the 
owner  or  driver  must  have  the  vehicle  disinfected.  Penalty,  not 
exceeding  £5  [Public  Health  Act,  1875  (38  &  39  Viet.  c.  55), 
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sections  126,  127].  Anyone  who  procures  the  conveyance  (otherwise 
than  in  a  hearse)  of  the  body  of  a  person  who  has  died  from  an 
infectious  disease  must  inform  the  owner  or  driver,  who  must 
take  the  proper  steps  for  having  the  vehicle  disinfected  [Infectious 
Disease  (Prevention)  Act,  1890  (53  &  54  Viet.  c.  34),  s.  11].  The 
owner  or  driver  of  a  public  vehicle  used  for  the  carrying  of 
passengers  at  separate  fares,  must  not  knowingly  convey  a  person 
suffering  from  an  infectious  disease,  and  such  a  person  must  not 
enter  or  be  placed  in  the  vehicle.  Penalty,  not  exceeding  £2 
[Public  Health  Acts  Amendment  Act,  1907  (7  Edw.  VII,  c.  53), 
s.  63]. 


SECTION  II 

PASSENGERS   BY  RAILWAY 

Duty  to  Afford  Facilities. 

IT  is  the  duty  of  a  railway  company  to  afford  all  reasonable 
facilities  for  the  conveyance  of  passengers  desiring  to  travel  over 
its  lines,  and  to  accept  and  convey  at  a  reasonable  fare  any 
passenger  offering  himself  in  a  fit  state  to  be  carried,  and  paying 
or  tendering  the  prescribed  fare. 

The  servants  of  a  railway  company  may  remove  trespassers  and 
disorderly  passengers  from  the  company's  premises  or  trains,  using 
only  as  much  force  as  is  reasonably  necessary  to  do  so.  The  bye- 
laws  of  the  railway  companies  contain  full  provisions  as  to  what 
misconduct  or  circumstances  will  justify  the  forcible  removal  of 
passengers  and  others. 

If  a  drunken  man  is  allowed  to  travel,  the  company's  servants 
must  take  steps  to  prevent  him  annoying  or  injuring  the  other 
passengers  (Adderley  v.  G.N.R.,  1905,  2  I.R.  378). 

Fares. 

A  railway  company  must  cause  to  be  exhibited  in  a  conspicuous 
place  in  the  booking-office  of  each  station  on  the  line  a  list  or 
lists,  painted,  printed,  or  written  in  legible  characters,  containing 
the  fares  for  passengers  by  the  trains  included  in  the  time  tables 
from  that  station  to  every  place  for  which  passenger  tickets  are 
there  issued  [Regulation  of  Railways  Act,  1868  (31  &  32  Viet. 
c.  119),  s.  15]. 

Children  under  three  years  of  age  must  be  carried  by  certain 
trains  without  charge,  if  accompanied  by  a  fare-paying  passenger  ; 
and  children  between  the  ages  of  three  and  twelve  must  be  carried 
at  half-fares  [Railway  Regulation  Act,  1844  (7  &  8  Viet.  c.  85), 

».ej. 

Cheap  Trains  and  Workmen's  Trains. 

If  upon  any  railway  or  part  of  a  railway,  in  England,  Wales,  or 
Scotland,  or  upon  any  line  or  system  of  railways,  whether  belonging 
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to  one  company  or  to  two  or  more  companies,  which  forms  a  con- 
tinuous means  of  communication,  a  due  and  sufficient  proportion 
of  the  accommodation  provided  is  not  provided  for  passengers  at 
fares  not  exceeding  the  rate  of  Id.  a  mile ;  or  if  proper  and  suffi- 
cient workmen's  trains  are  not  provided  for  workmen  going  to  and 
returning  from  their  work,  at  such  fares  and  at  such  times  between 
6  o'clock  in  the  evening  and  8  o'clock  in  the  morning,  as  may  be 
reasonable,  the  Board  of  Trade  or  the  Railway  Commissioners  may 
order  the  company  to  provide  such  accommodation  or  workmen's 
trains  at  such  fares  as,  having  regard  to  the  circumstances,  may 
appear  to  be  reasonable  [Cheap  Trains  Act,  1883  (46  &  47  Viet. 
c.  34),  s.  3].  In  considering  an  application,  the  Commissioners 
must  take  into  account,  not  only  what  the  workmen  can  afford 
to  pay,  but  also  the  circumstances  of  the  railway  company,  the 
cost  of  running,  and  the  cost  of  the  construction  and  maintenance 
of  the  line  and  stations  (London  County  Council  v.  G.E.R.,  1911, 
27  T.L.R.  317). 

Troops  and  Police. 

Every  railway  company  on  being  duly  required  to  do  so  must 
provide  conveyance  for  officers  and  men  of  His  Majesty's  naval  or 
military  forces,  and  for  officers  or  men  of  any  police  force,  moving 
on  any  occasion  of  the  public  service,  and  for  their  personal  luggage 
and  for  any  public  baggage,  stores,  arms,  ammunition,  and  other 
necessaries  and  things  [Cheap  Trains  Act,  1883  (46  &  47  Viet. 
c.  34),  s.  6].  In  any  case  of  national  emergency,  the  Government 
may  take  possession  of  and  control  any  railway,  and  traffic  for 
public  purposes  may  be  given  precedence  over  all  other  traffic. 

Postal  Facilities. 

A  railway  company  is  bound  to  carry  mails  whenever  required 
by  the  Postmaster-General,  both  by  ordinary  and  special  trains, 
and  also  to  carry  any  Post  Office  servants  who  are  in  charge  of 
the  mails  [Regulation  of  Railways  Act,  1873  (36  &  37  Viet.  c.  48), 
s.  18]. 

Defrauding  Railway  Companies. 

If  any  person  travels  or  attempts  to  travel  on  a  railway  without 
having  previously  paid  his  fare,  and  with  intent  to  avoid  payment 
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thereof  ;  or,  having  paid  his  fare  for  a  certain  distance,  knowingly 
and  wilfully  proceeds  by  train  beyond  that  distance  without  pre- 
viously paying  the  additional  fare  for  the  additional  distance,  and 
with  intent  to  avoid  payment  thereof ;  or,  having  failed  to  pay 
his  fare,  gives,  in  reply  to  a  request  by  an  officer  of  a  railway  com- 
pany, a  false  name  or  address,  he  will  be  liable,  on  summary  con- 
viction, to  a  fine  not  exceeding  £2,  or,  in  the  case  of  a  subsequent 
offence,  either  to  a  fine  not  exceeding  £20  or  to  be  imprisoned  for 
a  term  not  exceeding  one  month  [Regulation  of  Railways  Act, 
1889  (52  &  53  Viet.  c.  57),  s.  5  (3)]. 

Intent  to  avoid  payment  may  be  inferred  from  the  fact  that  the 
passenger  was  using  a  ticket  that  had  been  issued  to  some  other 
person  and  was  marked  "  not  transferable  "  (Langdon  v.  Howells 
1879,  4  Q.B.D.  337),  or  that  he  was  travelling  in  a  carriage  of 
higher  class  than  that  for  which  he  had  a  ticket  (Gillingham  v. 
Walker,  1881,  44  L.T.R.  715).  But  leaving  the  train  at  an 
intermediate  station,  the  fare  to  which  is  more  than  the  fare 
to  the  station  for  which  the  ticket  was  issued,  does  not 
bring  the  passenger  within  the  statute  (R.  v.  Frere,  1855, 
4  E.  &  B.  598). 

A  conviction  under  the  statute  does  not  release  the  offender 
from  liability  to  pay  the  fare  [Regulation  of  Railways  Act,  1889, 
(52  &  53  Viet.  c.  57),  s.  5  (4)  ]. 

Bye-laws. 

A  railway  company  may  make  bye-laws  for  the  regulation  of 
travelling  on  the  railway,  and  the  preservation  of  order,  etc.,  on 
their  premises.  Any  bye-laws  must  be  approved  by  the  Board 
of  Trade,  and  notice  thereof  must  be  posted  in  a  conspicuous  place 
at  every  station  of  the  company.  As  to  the  making,  approval,  and 
publication  of  bye-laws,  see  Railway  Regulation  Act,  1840  (3  & 
4  Viet.  c.  97),  ss.  7,  8,  9  ;  Railway  Clauses  Consolidation  Act,  1845 
(8  &  9  Viet.  c.  20),  ss.  108,  109,  110,  111,  144  ;  Regulation  of  Rail- 
ways Act,  1889  (52  &  53  Viet.  c.  57),  s.  7.  Tramway  companies 
possess  similar  powers  (see  Tramways  Act,  1870  (33  &  34  Viet. 
c.  78),  s.  46. 

If  a  bye-law  purports  to  alter  the  statutory  law,  as  by  making 
it  punishable  to  travel  without  a  ticket,  even  if  there  is  no  intent 
to  defraud,  which  is  by  law  only  an  offence  when  done  with  intent 
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to  avoid  payment  of   the  fare    (see  p.  21,  ante),  the  bye-law  will 
be  bad  and  unenforceable. 

Tickets. 

The  carriage  of  an  individual  passenger  is  a  matter  of  contract 
between  him  and  the  railway  company ;  the  contract  is  usually 
made  by  the  issue  of  a  ticket  to  the  passenger,  which  ticket  is 
evidence  of  the  contract  by  the  company  to  carry  the  passenger 
to  the  destination  named  thereon,  in  a  reasonable  time  and  with 
all  proper  care.  A  person  who  obtains  a  ticket  by  false  pretences 
may  be  indicted  under  Section  88  of  the  Larceny  Act,  1861  (24  &  25 
Viet.  c.  96)— see  R.  v  Boulton,  1849,  3  Cox  576 ;  R.  v.  Chapman, 
1910,  74  J.P.R.  360. 

Every  passenger  ticket  must  bear  upon  its  face,  printed  or 
written  in  legible  characters,  the  fare  chargeable  for  the  journey 
for  which  it  is  issued.  Penalty  for  default,  not  exceeding  40s.  for 
every  ticket  issued  without  bearing  such  fare  [Regulation  of 
Railways  Act,  1889  (52  &  53  Viet.  c.  57),  s.  6]. 

Production  of  Tickets. 

Every  passenger  by  a  railway  must,  on  request  by  an  officer  or 
servant  of  the  railway  company,  either  produce  and,  if  so  requested, 
deliver  up  a  ticket  showing  that  his  fare  is  paid,  or  pay  his  fare 
from  the  place  from  whence  he  started,  or  give  the  officer  or 
servant  his  name  and  address.  Penalty  for  default,  not  exceeding 
40s.  If  the  passenger  making  default  refuses  to  give  his  name 
and  address,  he  may  be  detained  and  taken  before  a  magistrate 
[Regulation  of  Railways  Act,  1889  (52  &  53  Viet.  c.  57),  s.  5]. 
This  provision  applies  to  season  tickets  as  well  as  to  ordinary 
tickets.  (SeeWoodard  v.  Eastern  Counties  R.,  1861,  4  L.T.R.  336.) 

A  passenger  has  no  right  to  enter  a  train  until  he  has  taken  a 
ticket,  that  is,  has  made  an  agreement  with  the  railway  company 
for  them  to  carry  him ;  and  anyone  found  in  a  train  without 
having  taken  a  ticket  may  be  removed,  even  though  he  then  offers 
to  pay  the  fare  (McCarthy  v.  Dublin,  Wicklow  <§•  Wexford  R., 
1870,  I.R.  5  C.L.  244).  But  if  a  ticket  has,  in  fact,  been  taken, 
but  mislaid,  the  company  can  only  remove  him  at  their  peril 
(Butler  v.  M.S.  &  L.R.,  1888,  21  Q.B.D.  207).  The  bye-laws  of 
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railway  companies  invariably  deal  with  this  matter  of  the  produc- 
tion of  tickets  on  demand,  and  enable  the  company's  servants 
to  remove  a  person  who  does  not  produce  a  ticket  or  pay  the  fare. 
The  right  to  remove  a  person  does  not  extend  to  enable  a  company 
to  detain  a  passenger  who  gives  his  correct  name  and  address,  not 
even  if  there  is  reasonable  ground  for  believing  that  the  informa- 
tion given  is  false.  A  company  detaining  a  passenger  does  so  at 
its  peril  (Knights  v.  L.C.  &  D.  R.,  1893,  62  L.J.,  Q.B.  378). 
It  is  a  question  to  be  determined  in  each  case  whether  the  passenger 
has  failed  to  produce  his  ticket,  e.g.,  where  he,  in  fact,  has  a  ticket, 
but  cannot  find  it  when  the  collector  requires  it  to  be  produced. 
(See  Brotherton  v.  M.  6-  D.  Joint  Committee,  1893, 9  T.L.R.  555, 645.) 

Detention  of  Passengers. 

If  an  officer  or  servant  of  a  railway  company  detains  or  removes 
a  passenger  without  due  cause,  the  railway  company  will  be  liable 
in  an  action  for  false  imprisonment,  or  as  the  case  may  be,  if  the 
servant  acted  within  the  scope  of  his  authority.  Railway  com- 
panies and  tramway  companies  have  a  right  to  eject  trespassers 
from  their  trains  and  cars,  and  if  a  servant  of  a  company  wrong- 
fully ejects  a  passenger  in  the  purported  exercise  of  that  right, 
the  company  may  be  made  liable  in  an  action  for  damages 
(Whittaker  v.  London  County  Council,  1915,  W.N.  212).  It  is  the 
duty  of  a  company  carrying  on  business  to  have  on  the  spot  an 
officer  with  authority  to  act  for  the  company  in  any  matter  that 
may  require  to  be  done  promptly  in  the  ordinary  exigencies  of  the 
business  (Giles  v.  Taff  Vale  R.,  1853,  2  E.  &  B.  823)  ;  and,  inas- 
much as  the  question  of  deciding  whether  or  not  a  particular 
passenger  shall  be  arrested  or  removed  must  be  expected  to  arise 
frequently  in  the  ordinary  course  of  the  business,  and  is  one  that 
must  be  promptly  decided,  it  is  a  reasonable  inference  that  the 
company  have  on  the  spot,  at  the  stations,  officers  with  authority 
to  make  the  decision  for  them.  The  result  of  the  cases  on  this 
point  is  that  the  authority  to  arrest  offenders,  etc.,  will  be  implied 
if  the  duties  which  the  particular  officer  was  employed  to  discharge 
could  not  be  efficiently  performed  for  the  benefit  of  the  company, 
unless  he  had  the  power  to  apprehend  or  remove  offenders  promptly 
on  the  spot.  (See  Roe  v.  Birkenhead,  Lancashire  &  Cheshire  R., 
1851,  21  L.J.,  Ex.  9  ;  Poulton  v.  L.  &  S.W.R.  1867,  36  L.J.,  Q.B. 
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294  ;  Moore  v.  Metropolitan  R.,  1872,  L.R.  8  Q.B.  38 ;  and,  par- 
ticularly, Goff  v.  G.N.R.,  1861,  3  E.  &  E.  672,  which  was  approved 
and  applied  in  Lambert  v.  G.E.R.,  1909,  2  K.B.  776.) 

Conditions  on  Tickets. 

A  railway  company  is  not  bound  to  carry  passengers  with  all 
the  liabilities  of  a  common  carrier  ;  a  company  may,  and  invari- 
ably does,  include  terms  and  conditions  in  the  contract,  and  these 
terms  and  conditions,  unless  they  contravene  the  primary  duty 
of  the  company  to  afford  reasonable  facilities  for  the  conveyance 
of  passengers,  will  be  binding  on  the  passenger,  if  they  are  suffi- 
ciently brought  to  his  notice,  and  he  assents  thereto.  Assent  may 
be  implied  from  the  fact  that  the  passenger  knew  of  the  existence 
of  conditions  and  did  not  object  thereto  (Duckworth  v.  L.  &  Y,R., 
1907,  84  L.T.R.  774),  even  although  he  did  not  actually  know  what 
they  were  ;  for,  upon  the  delivery  by  one  of  two  contracting  parties 
to  the  other  of  a  document  stating  the  terms  on  which  the  party 
who  produces  it  proposes  to  contract,  the  other  party  acts  at  his 
peril  if  he  does  not  read  it  (Van  Toll  v.  S.E.R.,  1862,  12  C.B., 
N.S.  75;  Lewis  v.  McKee,  1860,  L.R.  4  Exch.  58). 

"  However  harsh  it  may  appear  in  practice  to  hold  a  man  liable 
by  the  terms  and  conditions  which  may  be  inserted  in  some  small 
print  on  his  ticket,  which  he  only  gets  at  the  last  moment,  after 
he  has  paid  his  money,  and  when,  nine  times  out  of  ten,  he  is 
hustled  out  of  the  place  at  which  he  stands  to  get  the  ticket  by 
the  next  comer — still  we  are  bound  by  the  authorities  to  hold  that 
when  a  man  takes  a  ticket  with  conditions  on  it,  he  must  be 
presumed  to  know  the  contents  of  it,  and  to  be  bound  by 
them  "  (per  Cockburn,  C.J.,  in  Zunz  v.  S.E.R.,  1869,  L.R., 
4  Q.B.  539). 

In  the  most  recent  case  on  this  subject,  Grand  Trunk  R.  of 
Canada  v.  Robinson,  1915,  W.N.  173,  the  facts  were  that  Robinson 
was  sent  in  charge  of  a  horse  which  was  to  be  carried  on  the  railway. 
Before  starting,  he  was  handed  by  a  representative  of  the  owner 
of  the  horse  a  folded  paper,  which  he  put  in  his  pocket,  without 
having  read  it.  This  proved  to  be  a  special  contract  with  the 
company,  which  they  issued  to  persons  travelling  in  charge  of 
live  stock  at  reduced  fares.  In  this  it  was  provided  that  the 
company  were  to  be  entirely  free  from  liability  in  respect  of  the 
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traveller's  death,  injury,  or  damage,  whether  it  were  caused  by 
the  negligence  of  the  company  or  their  servants,  or  otherwise. 
The  contract  was  signed  both  on  behalf  of  the  owner  of  the  horse 
and  the  company.  An  accident  happened  during  the  journey, 
and  Robinson,  who  was  injured,  brought  the  action  to  recover 
damages.  In  the  Canadian  courts,  very  varying  opinions  were 
expressed  by  the  judges,  and  the  case  finally  came  before  the 
Judicial  Committee  of  the  Privy  Council,  on  appeal  from  the 
Supreme  Court  of  Canada,  when  it  was  held  that  the  railway  com- 
pany was  protected  by  the  condition  in  the  contract,  and  was  not 
responsible  in  damages  to  Robinson.  The  Lord  Chancellor  (Lord 
Haldane),  in  delivering  judgment,  said  :  "  The  question  on  which 
the  appeal  turned  was  one  as  to  the  terms  on  which  Robinson  was 
accepted  as  a  passenger.  The  only  right  to  be  carried  would  be 
one  which  arose  under  the  terms  of  the  contract  itself,  and  those 
terms  must  be  accepted  in  their  entirety.  The  company  owed  the 
passenger  no  duty  which  the  contract  was  expressed  on  the  face 
of  it  to  exclude,  and  if  he  had  approbated  that  contract  by  travelling 
under  it,  he  could  not  afterwards  reprobate  it  by  claiming  a  right 
inconsistent  with  it.  The  only  footing  on  which  he  had  been 
accepted  as  a  passenger  was  simply  that  which  the  contract  had 
defined.  It  might  be  that  he  did  not  know  the  latitude  allowed 
by  the  law  of  Canada  to  railway  companies.  It  was  highly  probable 
that  he  did  not  think  of  any  such  question  as  had  arisen,  but  he 
must  have  known  that  he  had  to  obtain  permission  of  the  company 
to  travel  with  the  horse,  and  for  the  rest  the  law  imputed  to  him 
the  duty  of  knowing  its  principles.  The  true  inference  from  the 
evidence  was  that  Robinson  accepted  the  document,  knowing  that 
it  contained  the  contract  for  his  journey,  and,  in  so  doing,  accepted 
all  the  terms  set  out  on  the  face  of  the  document,  which  he  would 
have  seen  had  he  taken  the  trouble  to  look  at  what  was  handed 
to  him." 

Notice  of  Conditions. 

If  the  conditions  are  printed  on  the  back  of  the  ticket,  there 
must  be  some  intimation  on  the  face  of  the  ticket  that  there  are 
conditions  on  the  back  (Henderson  v.  Stevenson,  1875,  L.R.,  2  H.L. 
Sc.  470).  It  is  not  sufficient  merely  to  print  "  See  Back  "  (Parker  v. 
S.E.R.,  1877,  2  C.P.D.  416).  If  on  the  face  of  the  ticket  is  some  such 
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intimation  as  "  This  ticket  is  issued  subject  to  the  Regulations  and 
Conditions  stated  in  the  Company's  Time-tables  and  Bills,"  those 
regulations  and  conditions  will  be  deemed  to  be  a  part  of  the  con- 
tract and  binding  upon  the  passenger  (Le  Blanche  v.  L.  &  N.W.R., 
1876,  1  C.P.D.  286).  But  where  a  ticket  is  handed  to  a  passenger  in 
such  a  way  that  he  is  not  made  aware  of  the  existence  of  conditions, 
the  carrier  has  not  discharged  the  onus  to  bring  the  conditions 
to  the  notice  of  the  passenger.  (See  Richardson,  Spence  6-  Co.  v. 
Rowntree,  1894,  A.C.  217.)  When  a  railway  company  set  up  a 
condition  as  a  defence,  they  must  show  either  that  the  passenger 
knew  of  the  condition  or  that  the  company  had  done  all  that  was 
reasonably  necessary  to  bring  it  to  his  notice.  If  one  of  these 
points  is  established,  the  ticket  and  the  conditions,  wherever  these 
are  set  out,  constitute  the  contract  between  the  parties.  (See  Burke 
v.  S.E.R.,  1879,  5  C.P.D.  1.)  The  last-mentioned  case  was  one 
involving  the  now  prevalent  practice  of  issuing  the  tickets  for 
a  through  journey  in  the  form  of  a  book  of  coupons.  The  cover 
of  the  book  stated  the  journey  and  class,  but  did  not  refer  to  what 
was  contained  inside.  On  the  first  inside  leaf  (p.  2)  was  printed 
a  condition  limiting  the  responsibility  of  the  issuing  company 
to  their  own  trains.  The  passenger,  having  been  injured  on  another 
company's  train,  sued  the  defendants.  They  pleaded  the  condition 
in  defence.  The  plaintiff  did  not  know  of  the  condition,  and  had 
not  read  it.  It  was  held,  distinguishing  Henderson  v.  Stevenson, 
cited  ante,  that  the  whole  book  constituted  the  contract  accepted 
by  the  plaintiff,  and  that  he,  therefore,  could  not  reject  the  condi- 
tion which  was  one  of  its  terms,  and  that  judgment  should  be 
entered  for  the  defendants.  Lord  Coleridge,  C.J.  said:  "Here 
is  a  small  book  with  many  pages,  and  it  is  admitted  that  the  whole 
of  the  leaves  are,  during  the  continuance  of  the  contract,  to  be 
made  use  of,  and  the  passenger  cannot  turn  over  the  first  sheet  and 
make  use  of  the  first  coupon  without  having  under  his  eyes  the  con- 
dition on  which  the  defendants  rely.  It  cannot  be  contended  that 
the  first  sheet  forms  the  whole  contract,  because  it  was  admitted 
that  the  coupons  form  part  of  the  contract.  Then,  if  the  first  page 
and  all  the  coupons  form  part  of  the  contract,  on  what  ground  is 
page  2  to  be  rejected  ?  .  .  The  mere  fact  of  his  not  choosing  to 
read,  or  even  of  his  not  having  read  the  term,  which  was  not  con- 
cealed from  him,  is  no  ground  whatever  for  rejecting  that,  any 
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more  than  any  other  part  of  the  contract."     (See  also  Foley  v. 
G.N.R.,  1910,  45  L.J.  194.) 

Nature  of  Conditions. 

The  conditions  may  be  of  any  nature,  and  may  entirely  relieve 
the  company  from  even  gross  negligence  (McCawley  v.  Furness  R., 
1872,  L.R.,  8  Q.B.  57  ;  Hall  v.  N.E.R.,  1875,  L.R.,  10  Q.B.  437  ; 
Johnson  v.  Great  Southern  &  Western  R.  of  Ireland,  1874,  9  I.R.C.L. 
108)  ;  but,  in  such  a  case,  the  company  must  offer  the  passenger 
some  inducement  as  a  consideration  for  the  release  of  their  ordinary 
liability.  They  may,  if  they  please,  offer  a  free  pass  to  a  passenger, 
or  permit  him  to  travel  under  conditions  which  necessarily  involve 
a  greater  risk  to  himself  on  payment  of  a  lower  fare  or  none,  and 
call  upon  him  to  absolve  them  of  their  liability  in  whole  or  in  part  ; 
but  no  case  has  been  decided  which  permits  a  railway,  canal,  or 
tramway  company,  which  has  a  duty  to  serve  the  public  at  large  in 
the  matter  of  carriage,  to  limit  their  liability  without  giving  the 
passenger  the  option  to  travel  at  their  risk  (Clarke  v.  West  Ham 
Corporation,  1909,  2  K.B.  858).  In  this  case  it  was  decided  that 
a  condition  that  the  maximum  amount  recoverable  on  account 
of  any  injury  to  a  passenger  on  a  tramway  was  £25,  was  bad,  since 
no  option  was  given  to  the  passenger  of  travelling  at  a  higher  fare 
without  any  such  condition. 

Infant  Passengers. 

In  Flowers  v.  L.  6-  N.W.R.,  1894,  2  Q.B.  65,  it  was  held  that 
a  railway  company  were  responsible  for  injury  to  an  infant  pas- 
senger, in  spite  of  an  exonerating  condition,  on  the  ground  that 
a  contract  containing  such  a  condition  was  not  for  the  benefit  of 
the  infant. 

At  Passenger's  Risk. 

A  condition  that  a  passenger  travels  at  his  own  risk  applies  not 
only  during  the  actual  transit  on  the  railway,  but  also  whilst  the 
passenger  is  going  from  the  company's  premises  (Gallin  v.  L.  & 
N.W.R.,  1875,  L.R.,  10  Q.B.  212). 

Season  Ticket. 

Where  a  season  ticket  was  issued  on  condition  that  "  the  ticket 
and  all  benefit  and  advantages  thereof,  including  the  deposit, 
shall  be  absolutely  forfeited  to  the  company,  if  it  shall  be  lost, 
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or  shall  not  be  delivered  up  at  the  secretary's  office  on  the  day 
after  expiry,"  it  was  held  that  the  holder,  who  did  not  deliver  up 
the  ticket  till  several  days  after  expiry,  could  not  recover  back  the 
sum  he  had  paid  as  a  deposit  (Cooper  v.  L.B.  &  S.C.R.,  1879, 
4  Ex.  D.  88). 

Through  Tickets. 

When  a  company  issue  tickets  for  through  journeys  to  stations 
not  on  their  own  line,  they  become  responsible  to  the  passengers 
for  what  happens  both  on  their  own  and  the  other  company's  lines. 
The  contract  is  to  carry  the  passenger  to  his  destination,  and  it 
matters  not  to  him  on  what  part  of  the  journey  he  suffers  injury 
or  loss,  it  is  to  the  company  that  issued  the  ticket  that  he  can 
look  for  redress  (Thomas  v.  Rhymney  R.,  1871,  L.R.  6  Q.B.  266), 
even  though  the  injury  or  loss  was  solely  due  to  the  negligence  of 
the  other  company's  servants  (Blake  v.  G.W.R.,  1862,  7H.&N.  987). 
That  other  company,  however,  will  also  be  liable  to  the  injured 
passenger  for  the  consequences  of  their  or  their  servants'  negligence 
(Self  v.  L.B.  &  S.C.R.,  1880,  42  L.T.  173).  It  makes  no  difference 
in  whose  train  the  passenger  was  actually  travelling  when  the  cause 
of  action  arose  (Buxton  v.  N.E.R.,  1868,  L.R.  3  Q.B.  549). 

A  condition  exonerating  the  company  applies  to  the  whole  of 
a  through  journey,  and  protects  all  the  companies  over  whose  line 
the  ticket  is  available  (Hall  v.  N.E.R.,  1875,  L.R.  10  Q.B.  437). 
A  condition  that  the  issuing  company  will  only  be  responsible  for 
matters  arising  in  connection  with  their  own  trains  will  protect 
them  against  an  accident  on  the  other  company's  railway  (Burke 
v.  S.E.R.,  1878,  5  C.P.D.  1).  Where,  by  an  arrangement  between 
two  railway  companies  working  between  the  same  towns,  tickets 
were  available  on  either  system,  a  passenger,  who  took  a  ticket 
from  one  company,  was  injured  while  travelling  in  a  train 
belonging  to  the  other  company,  owing  to  that  company's  negli- 
gence, and  it  was  held  that  an  action  lay  against  the  negligent 
company,  since  they,  having  permitted  the  plaintiff  to  travel  by 
their  train,  were  bound  to  make  provision  for  his  safety  (Foulkes  v. 
Metropolitan  District  R.,  1880,  5  C.P.D.  157). 

Breaking  the  Journey. 

A  ticket  entitling  a  passenger  to  travel  from  one  station  to 
another  does  not,  apart  from  special  terms,  entitle  the  passenger 
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to  deviate  or  to  break  the  journey.  He  may,  of  course,  alight  at 
a  station  to  obtain  refreshments,  or  for  other  incidental  purposes 
of  a  journey,  but  he  may  not  end  his  present  journey  at  an  inter- 
mediate point,  and  resume  it  again  at  his  pleasure.  The  ordinary 
contract  of  the  railway  company  is  to  carry  the  passenger  between 
the  named  stations  by  one  continuous  contractual  operation  ;  not 
to  perform  that  operation  piecemeal  by  enabling  the  passenger 
to  enter  into  a  series  of  contractual  relations  from  hour  to  hour, 
or  day  to  day,  as  and  when  he  pleases  (Ashton  v.  L.  &  Y.R., 
1904,  2  K.B.  313).  The  same  rule,  it  may  be  mentioned,  applies 
to  passengers  by  tramcars  and  omnibuses — they  are  not  entitled 
to  break  their  journey,  nor  to  get  in  and  out  of  the  cars  on  a 
particular  route  as  often  as  they  like  (Bastable  v.  Medcalfe,  1906, 
2  K.B.  288). 

It  is  a  usual  condition  that  a  ticket  shall  not  be  used  for  any 
other  station  than  that  to  which  it  was  issued,  also  that  a  passenger 
shall  not  re-book  at  an  intermediate  station  by  the  same  train. 
A  passenger,  intending  to  travel  by  a  particular  train  from  Hudders- 
field  to  Manchester,  took  a  ticket  from  Huddersfield  to  Stalybridge. 
On  the  arrival  of  the  train  at  Stalybridge  he  gave  up  this  ticket, 
and,  remaining  in  the  carriage,  tendered  7d.,  the  fare  from  Staly- 
bridge to  Manchester.  The  collector  demanded  9d. — the  difference 
between  the  through  fares  from  Huddersfield  to  Stalybridge  and 
Huddersfield  to  Manchester.  It  was  held  that  the  passenger  must 
pay  the  larger  sum  (L.  &  N.W.R.  v.  Hinchcliffe,  1903,  2  K.B.  32). 

If  the  condition  is  that  if  a  ticket  be  used  for  any  other  than 
the  named  stations,  the  full  fare  will  be  charged  for  the  journey 
actually  taken,  the  passenger  will  be  bound  thereby,  if  he  journeys 
beyond  the  named  destination,  or  if  he  uses  the  ticket  for  any 
intermediate  station  to  which  the  fare  is  higher  than  that  for  the 
full  journey  contracted  for.  Where  a  passenger  paid  8s.  for  a 
ticket  to  Skegness,  but  alighted  at  a  station  short  of  Skegness  to 
which  the  fare  was  9s.,  it  was  held  that  the  railway  company  were 
entitled  to  sue  for  the  full  fare  of  9s.  or  for  the  Is.  difference 
(G.N.R.  v.  Winder,  1892,  2  Q.B.  595). 

Where  a  railway  company  issues  a  ticket  on  which  a  notice  is 
printed  that  it  is  only  to  be  used  to  the  station  named  thereon, 
the  passenger  holding  such  ticket,  provided  the  notice  is  brought 
home  to  him,  is  not  entitled  to  travel  beyond  such  station  and 
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merely  pay  the  ordinary  single  fare  for  the  extra  journey  travelled. 
Such  a  ticket  constitutes  a  special  contract  between  the  railway 
company  and  the  passenger  (G.N.R.  v.  Palmer,  1895,  1  Q.B.  862). 

Overcrowding. 

A  railway  company,  as  a  part  of  the  contract  for  the  carriage 
of  a  passenger,  undertakes  to  provide  him  with  reasonable  accom- 
modation, and  they  will  be  responsible  for  any  injury  or  loss  caused 
by  overcrowded  carriages  or  platforms.  But  the  injury  or  loss 
must  be  the  natural  result  of  the  overcrowding,  and  the  company 
will  not  be  liable  if  a  passenger  is  assaulted  or  -robbed  in  the  crowd 
(Cobb  v.  G.W.R.,  1894,  A.C.  419).  If  a  crowd  should  be  reason- 
ably anticipated  at  any  station,  the  company  ought  to  have  a 
sufficient  staff  to  regulate  the  business  of  the  station  (Hogan  v. 
S.E.R.,  1873,  28  L.T.R.  271)  ;  but  they  are  not  liable  for  the  con- 
sequences of  wilful  disorder  or  violence  on  the  part  of  the  crowd 
(Cannon  v.  Midland  Great  Western  R.,  1879,  6  L.R.  Ir.  199).  The 
company  must,  however,  provide  at  each  station  sufficient  porters 
to  secure  the  safety  and  comfort  of  the  passengers  that  may  reason- 
ably be  expected  at  the  station  (Jackson  v.  Metropolitan  R.,  1877, 
2  C.P.D.  125).  Where  an  intending  passenger  was  pushed  off  the 
platform  by  the  pressure  of  an  orderly  crowd  that  had  collected 
behind  her  and  was  moving  to  get  into  a  train,  it  was  held  that  her 
injuries  were  not  due  to  negligence  on  the  part  of  the  railway 
company  (M'Callum  v.  North  British  R.,  1908,  S.C.  415). 

Unpunctuality  and  Delay  of  Trains. 

When  a  railway  company  announces  in  its  time  tables  or  bills 
that  a  train  will  depart  from  a  certain  place  at  a  certain  time,  it  is 
under  an  obligation  to  convey  by  such  a  train  any  person  who 
regularly  applies  for  a  ticket  and  tenders  the  proper  fare  ;  and  if 
the  train  does  not  run  at  all,  the  company  will  be  liable  to  an 
intending  passenger  who  suffers  damage  by  reason  of  the  failure 
to  provide  such  train.  If  the  announcement  is  of  a  through  train 
to  run  from  a  station  on  the  line  to  a  station  on  another  company's 
line,  the  company  does  not  fulfil  the  contract  by  carrying  the 
passenger  to  the  limit  of  its  own  line  ;  but  is  responsible  for  the 
running  of  a  train  through  to  the  destination,  unless  the  default 
is  due  to  something  over  which  the  company  has  no  control  and  no 
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previous  knowledge  (Denton  v.  G.N.R.,  1856,  5  E.  &  B.  860).  But 
a  company  issuing  through  tickets  may  impose  a  condition  that 
it  will  not  be  responsible  for  delay  or  other  happenings  occur- 
ring on  other  companies'  lines  (Burke  v.  S.E.R.,  1879,  5  C.P.D.  1). 
In  any  case,  too,  a  company  may  issue  tickets  with  a  condition 
that  it  will  not  be  responsible  for  the  unpunctuality  of  trains 
or  the  missing  of  connections  (McCartan  v.  N.E.R.,  1885, 
54  L.J.,  Q.B.  441).  By  issuing  a  ticket  a  company  does  not  war- 
rant that  a  particular  train  will  start  at  a  particular  time  (Hurst 
v.  G.W.R.,  1865,  19  C.B.,  N.S.  310) ;  nor  is  a  statement  in  a 
time  table  a  warranty  of  punctuality  (Lockyer  v.  International 
Sleeping  Car  Co.,  1892,  61  L.J.,  Q.B.  501).  But  railway  com- 
panies must  use  their  best  endeavour  to  ensure  the  regular  and 
punctual  running  of  their  trains,  and  any  condition  exempting 
them  from  liability  in  respect  of  delay  will  be  strictly  construed ; 
and,  save  where  the  contract  is  a  special  one  and  founded  upon 
some  tangible  consideration  (e.g.,  a  lower  fare  than  the  ordinary), 
a  condition  will  not  relieve  them  from  responsibility  for  loss  caused 
by  their  negligence  or  by  the  absence  of  reasonable  efforts  to  run 
the  trains  punctually.  Thus,  a  condition  that  the  company  will 
not  be  liable  for  any  delay  in  the  starting  or  arrival  of  trains, 
arising  from  accident  or  other  cause,  will  only  relieve  them  from 
responsibility  when  the  delay  was  caused  by  accident  or  some 
other  cause  in  the  nature  of  an  accident,  and  not  from  the  con- 
sequences of  negligence.  In  Le  Blanche  v..L.  &  N.W.R.,  1876, 
L.R.  1  C.P.D.  286,  the  company  had  issued  a  notice  that  they 
would  not  be  liable  for  any  loss  or  damage  arising  from  unpunc- 
tuality. This  did  not  absolve  them,  however,  from  delay  due  to 
negligence,  and  it  was  held  that  a  delay  of  twenty-seven  minutes 
between  Liverpool  and  Leeds  was  evidence  of  negligence,  or  of 
the  want  of  a  reasonable  endeavour  to  be  punctual ;  and  in 
Buckmaster  v.  G.E.R.,  1870,  23  L.T.R.  471,  a  condition  that  the 
company  would  not  be  responsible  for  delay  or  any  consequences 
arising  therefrom,  did  not  exonerate  them  from  liability  for  negli- 
gence in  not  starting  a  train.  When  a  train  has  been  discontinued, 
or  the  running  times  altered,  due  notice  should  be  given,  and  a 
railway  company  will  be  liable  for  any  serious  unpunctuality  which 
they  could  have  avoided  by  the  proper  exercise  of  their  duty  to 
convey  the  passenger  as  punctually  as  may  be  to  his  destination. 
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Damages  for  Delay. 

A  passenger  who  suffers  from  the  unpunctuality  of  his  train 
may  recover  from  the  company  in  default  such  damages  as  naturally 
result  from  the  breach  of  the  contract  of  carriage,  but  not  damages 
for  mere  inconvenience  or  disappointment,  nor  merely  conjectural 
damages.  A  tailor  who  went  into  the  country  to  measure  a 
customer  and  missed  the  connection  at  a  junction,  and  had  to 
spend  the  night  at  an  hotel  and  pay  an  extra  fare  in  the  morning, 
recovered  the  amount  of  his  hotel  bill  and  the  extra  fare,  but  not 
the  damages  he  alleged  he  had  sustained  through  not  reaching  his 
customer  at  the  appointed  hour  (Hamlin  v.  G.N.R.,  1856, 
1  H.  &  N.  408) ;  but  in  a  subsequent  case,  a  passenger  who  lost 
business  through  being  late  for  market,  owing  to  the  railway  com- 
pany's negligent  delay,  was  held  entitled  to  recover  in  respect  of 
such  loss  (Buckmaster  v.  G.E.R.,  1870,  23  L.T.R.  471).  The  true 
rule  would  seem  to  be  that  if  the  company  are  aware  of  the  object 
of  the  journey,  and  that  loss  would  be  occasioned  by  undue  delay, 
they  will  be  liable  for  such  loss. 

Where  passengers  were  taken  to  a  wrong  station,  and  had  to 
walk  several  miles  in  the  rain  in  order  to  reach  their  home,  it  was 
held  that  they  were  entitled  to  recover  something  for  the  incon- 
venience, but  not  in  respect  of  illness  caused  by  the  wetting 
(Hobbs  v.  L.  &  S.W.R.,  1875,  L.R.  10  Q.B.  111).  It  is  doubtful 
whether  this  decision  correctly  gives  the  law  on  the  subject,  for, 
in  the  more  recent  case  of  McMahon  v.  Field,  1881,  7  Q.B.D.  591, 
it  was  very  severely  criticised  by  the  judges  of  the  Court  of  Appeal. 

Passengers  must  Act  Reasonably. 

The  passenger,  however,  must  act  reasonably.  He  may  charge 
the  company  with  any  expense  which,  according  to  the  ordinary 
habits  of  society,  a  person  who  is  delayed  in  his  journey  would 
naturally  incur  at  his  own  cost,  if  he  had  no  company  to  look  to ; 
but  it  is  unreasonable  to  allow  a  passenger  to  put  a  company  to 
an  expense  that  he  would  not  think  of  incurring  on  his  own  account. 
Where  a  passenger  took  a  special  train  in  order  to  avoid  a  wait 
of  an  hour,  his  conduct  was  held  to  be  extravagant  and  unreason- 
able, and  he  failed  to  recover  the  cost  of  it  from  the  company 
(Le  Blanche  v.  L.  &  N.W.R.,  1876,  1  C.P.D.  286).  In  other  cases, 
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however,  it  has  been  held  that  in  the  circumstances  it  was  reason- 
able to  order  a  special  train  (see,  for  example,  Buckmaster  v.  G.  E.R., 
1870,  23  L.T.R.  471),  and  the  cost  of  a  cab  to  the  destination  will 
often  be  a  reasonable  expense.  In  G.N.R.  v.  Hawcroft,  1852, 
21  L.J.,  Q.B.  178,  a  passenger  holding  an  excursion  ticket  found 
the  return  train  so  full  that  he  was  unable  to  travel  by  it.  He 
travelled  in  a  later  train,  which  stopped  at  a  station  a  considerable 
distance  from  the  town  to  which  he  was  entitled  to  be  carried, 
and  from  which  there  was  no  train  to  his  destination.  He  was 
compelled  to  hire  a  carriage  to  take  him  home,  and  he  recovered 
the  cost  from  the  company. 

Safety  of  Passengers. 

Railway  companies  are  bound  to  keep  their  stations,  platforms, 
and  all  premises  to  which  the  public  have  access,  in  such  a  condi- 
tion that  anyone  lawfully  using  them,  and  exercising  ordinary 
care,  will  be  safe  ;  and  they  must  take  reasonable  precautions  to 
prevent  injury  being  caused  by  any  dangers  of  which  they  are 
aware.  Thus,  where  a  passenger,  while  leaving  a  station  at  the 
end  of  his  journey  by  a  path  running  by  the  side  of  the  line,  was 
injured  by  a  spark  from  a  passing  engine,  and  it  was  proved  that 
there  had  been  previous  complaints  to  the  company  of  this  danger, 
it  was  held  that  as  the  company  knew  of  the  danger,  and  invited 
passengers  to  use  the  path,  and  could  have  screened  it  at  a 
moderate  cost,  they  were  liable  to  pay  damages  to  the  passenger 
(Atherton  v.  L.  6-  N.W.R.,  1905,  21  T.L.R.  671). 

Degree  of  Responsibility. 

A  railway  company,  to  whose  premises  the  public  have  a  right 
of  access  on  business,  owes  no  higher  duty  to  a  member  of  the 
public  than  that  owed  by  the  occupier  of  any  other  premises  to  a 
person  who  goes  to  the  premises  on  business  upon  his  express  or 
implied  invitation.  The  extent  of  that  duty  is  laid  down  in  the 
well-known  case  of  Indermaur  v.  Dames,  1867,  L.R.,  2  C.P.  311, 
namely,  to  have  the  premises  reasonably  safe  for  the  use  that  is 
to  be  made  of  them. 

In  Norman  v.  G.W.R.,  1915,  1  K.B.  584,  the  railway  company 
was  sued  for  negligence  in  not  fencing  a  station  yard.  The  evidence 
sjiowed  that  the  plaintiff  was  in  the  habit  of  going  himself,  or 
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sending  his  driver,  to  the  station  yard  with  a  horse  and  cart  to 
receive  or  deliver  goods.  The  yard  was  bounded  on  part  of  one 
side  by  a  sloping  bank,  unfenced,  at  the  bottom  of  which  was  an 
open  culvert.  Both  the  plaintiff  and  his  driver  knew  the  place 
well.  On  the  occasion  in  question,  the  driver  drove  the  horse 
and  cart  to  the  yard,  and  loaded  some  sacks  of  flour,  which  were 
consigned  to  the  plaintiff,  on  to  the  cart  from  a  railway  truck  on 
a  siding  at  one  side  of  the  yard.  He  then  drove  the  horse  and 
cart  up  to  the  door  of  the  weighing  office.  The  sloping  bank  was 
about  40  ft.  behind  the  cart.  He  left  the  horse  and  cart  unattended, 
as  he  and  other  drivers  usually  did  when  they  went  in  to  sign  for 
goods,  and  went  into  the  office,  where  he  remained  for  a  few  minutes. 
The  horse,  in  his  absence,  backed  the  cart  over  the  bank,  and  was 
dragged  backwards  into  the  culvert  and  injured.  It  was  held  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  railway 
company. 

Negligence  of  Third  Parties. 

A  railway  company  is  bound  to  take  reasonable  care  to  use  the 
best  precautions  in  known  practical  use  for  securing  the  safety  of 
their  passengers  (Ford  v.  L.  &  S.W.R.,  1862,  2  F.  &  F.  370). 
They  are  not,  however,  responsible  for  the  negligence  of  a  person 
over  whom  they  have  no  control,  as  where,  during  the  carrying 
on  of  certain  works  by  a  local  authority  near  to  a  railway  tunnel, 
the  contractor's  servants  let  a  girder  fall  on  a  passing  train ;  the 
railway  company  were  held  not  to  be  liable  to  a  passenger  who 
was  injured  (Daniel  v.  Metropolitan  R.,  1871,  L.R.  5  H.L.  45). 
Where  a  railway  company  employed  a  contractor  to  repair  the 
roof  of  a  station,  and  one  of  the  contractor's  men  let  a  plank  fall 
on  to  an  intending  passenger,  it  was  held  that  there  was  no  evidence 
of  negligence  against  the  railway  company  (Welfare  v.  L.B.  & 
S.C.R.,  1869,  L.R.  4  Q.B.  693). 

A  company  is  not  responsible  for  an  accident  caused  by  the 
wilful  and  wrongful  act  of  a  third  person  (McDowall  v.  G.W.R., 
1903,  2  K.B.  331,  where  trespassers  interfered  with  a  truck  on  a 
siding  and  let  it  run  down  an  incline),  nor  by  something  the  com- 
pany could  not  reasonably  be  expected  to  foresee,  as  where  an 
engine-driver  had  a  fit  while  in  charge  of  the  engine  (Hart  v. 
L.  &  Y.R.,  1869,  21  L.T.R.  261). 
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Stray  Dogs. 

Where  a  passenger,  while  waiting  for  a  train,  was  bitten  by  a 
stray  dog  that  had  already  attacked  others,  and  been  kicked  out 
of  the  station  by  a  porter,  it  was  held  that  there  was  no  evidence 
that  the  railway  company  had  been  guilty  of  negligence  in  keeping 
the  station  reasonably  safe  for  passengers  (Smith  v.  G.E.R.,  1866, 
L.R.  2  C.P.  4). 

Passengers  must  be  Careful. 

On  the  platform  of  a  railway  station  there  were  two  doors  close 
together,  upon  one  of  which  was  painted  the  words  :  "  For  Gentle- 
men," and  upon  the  other  the  words  "  Lamp-room  "  ;  there  was 
a  good  light  burning  over  the  former,  but  none  over  the  latter. 
A  passenger,  who  was  in  a  hurry,  and  unable  to  read,  desired  to 
use  the  urinal,  but,  by  mistake,  opened  the  wrong  door  and  fell 
down  some  steps.  It  was  held  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company,  and  that  the  accident  was 
due  to  the  passenger's  carelessness  in  going  hastily  and  in  the  dark 
through  a  strange  door  (Tooney  v.  L.B.  &  S.C.R.,  1857, 
3  C.B.,  N.S.  146). 

Proof  of  Negligence. 

In  an  action  against  a  railway  company,  the  onus  of  proving 
negligence  is  generally  upon  the  plaintiff ;  but,  in  certain  circum- 
stances, the  fact  that  an  accident  happened  is  primd  facie  evidence 
of  negligence,  sufficient  to  cast  upon  the  company  the  burden  of 
proving  that  they  took  all  proper  care  (Carpue  v.  L.B.  &  S.C.R., 
1844,  13  L.J.,  Q.B.  133) ;  e.g.,  a  train  leaving  the  rails  (Dawson  v. 
M.S.  6-  L.R.,  1862,  5  L.T.R.  682)  ;  a  collision  (Ayles  v.  S. E.R., 
1868,  L.R.  3  Exch.  146)  ;  a  train  running  into  another  that  was 
standing  in  a  station  (Skinner  v.  L.B.  6-  S.C.R.,  1850,  5  Ex.  787)  ; 
a  train  running  into  the  buffers  at  a  station  (Burke  v.  M.S.  &  L.R., 
1870,  22  L.T.R.  442)  ;  a  train  moving  or  jerking  after  stopping  at 
a  station  (L.  6-  N.W.R.  v.  Hellawell,  1872,  26  L.T.R.  57)  ;  a  train 
stopping  suddenly,  and  with  such  violence  that  a  passenger  who 
happened  to  be  standing  up  in  the  compartment  was  thrown  down 
(Angus  v.  London,  Tilbury  &  Southend  R.,  1906,  22  T.L.R.  222)  ; 
or  that  an  embankment  gave  way  (Great  Western  Railway  of  Canada 
v.  Braid,  1863,  1  Moore  P.C.,  N.S.  101,  where  it  was  held  that  a 
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railway  company,  in  the  construction  of  the  railway,  are  bound  to 
do  so  in  such  a  manner  that  the  work  will  be  capable  of  resisting  any 
weather  conditions  as  might  be  expected,  though  but  rarely,  to 
occur). 

Trespassers. 

The  company  is  only  responsible  for  what  happens  in  a  part  of 
their  premises  where  passengers  or  persons  on  business  might 
reasonably  be  expected  to  go.  If  a  person  goes  where  he  has  no 
business  to  go  and  is  injured,  he  must  take  the  consequences 
(Griffiths  v.  L.  &  N.W.R.,  1866,  14  L.T.R.  797).  If  a  company 
provides  proper  and  safe  means  for  crossing  the  lines  of  rails,  but 
a  passenger  chooses  not  to  use  such  means,  the  company  will  not 
be  responsible  for  an  accident ;  and  where  passengers  are  obliged 
to  cross  on  the  level,  they  themselves  must  exercise  care  to  secure 
their  own  safety  (Cotton  v.  Wood,  1862,  8  C.B.,  N.S.  568). 

The  duty  of  a  railway  company  not  to  be  negligent  extends  to 
all  persons  coming  to  the  station  on  business  (Holmes  v.  N.E.R., 
1871,  L.R.  6  Exch.  121),  or  being  lawfully  on  the  company's  pre- 
mises. A  person  going  to  see  a  friend  off  by  train  is  lawfully  on 
the  premises,  and  may  recover  if  he  suffers  injury  by  reason  of 
the  company's  negligence  (Watkinsv.  G.W.R.,  1877,  37  L.T.R.  193). 
There  is  no  such  duty,  however,  as  regards  mere  trespassers  on 
the  railway  premises  or  trains  (Grand  Trunk  Railway  of  Canada  v. 
Barnett,  1911,  A.C.  361). 

Damages  for  Personal  Injury. 

In  an  action  against  a  railway  company  for  personal  injury,  the 
plaintiff  is  allowed  to  recover  a  reasonable  sum  as  compensation 
for  the  pain  and  bodily  suffering  he  has  endured ;  the  expense  he 
has  been  put  to  for  medical  and  other  necessary  attendance  during 
the  period  of  his  illness ;  and  a  fair  recompense  for  the  loss  of 
profits  of  his  profession  or  business  during  his  enforced  absence 
from  it,  whether  temporary  or  presumably  permanent.  The  inde- 
pendent private  income  of  the  plaintiff  should  not  be  taken  into 
account,  as  a  kind  of  set-off,  in  estimating  his  pecuniary  loss 
(Phillips  v.  L.  &  S.W.R.,  1879,  5  C.P.D.  280).  The  fact  that  the 
plaintiff  was  insured  must  not  be  taken  into  account  (Bradburn 
v.  G.W.R.,  1874,  L.R.  10  Exch.  1). 
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Damages  for  nervous  shock  to  a  passenger  are  recoverable,  even 
though  there  was  no  actual  physical  injury  (Dulieu  v.  White,  1901, 
2  K.B.  669;  Bell  v.  G.N.R.  of  Ireland,  1890,  26  L.R.  Ir.  428)  ; 
but  where  owing  to  the  shock  a  passenger  gives  birth  to  a  malformed 
child,  the  child  cannot  recover  damages  from  the  company  (Walker 
v.  G.N.R.  of  Ireland,  1891,  28  L.R.  Ir.  69). 

Damages  in  case  of  Fatal  Accident. 

If  a  passenger  is  killed  in  an  accident  that  was  due  to  the 
negligence  of  the  railway  company,  his  or  her  wife,  husband, 
parent,  or  child  may  maintain  an  action  for  damages  under  certain 
conditions  (see  the  Fatal  Accidents  Acts,  1846,  1864,  and  1908)  ; 
and,  in  assessing  the  damages,  there  must  not  be  taken  into  account 
any  sum  paid  or  payable  on  the  death  of  the  deceased  under  any 
contract  of  assurance  or  insurance  [Fatal  Accidents  (Damages)  Act, 
1908  (8  Edw.  VII,  c.  7),  s.  1]. 

Communication  between  Passengers  and  Guards. 

A  railway  company  must  provide  and  maintain,  in  good  working 
order,  in  every  train  which  carries  passengers  and  travels  more 
than  20  miles  without  stopping,  an  approved  efficient  means  of 
communication  between  the  passengers  and  the  servants  of  the 
company  in  charge  of  the  train.  Penalty  for  default,  not  exceeding 
£10.  A  passenger  who  makes  use  of  the  means  of  communication 
without  reasonable  and  sufficient  cause  will  be  liable  to  a  penalty 
not  exceeding  £5  [Regulation  of  Railways  Act,  1868  (31  &  32  Viet. 
c.  119),  s.  22].  The  failure  of  the  railway  company  to  provide  for 
such  communication  will  be  evidence  of  negligence,  if  an  accident 
happens  which  might  have  been  avoided  if  a  proper  and  working 
means  of  communication  had  been  present  (Blamires  v.  L.  &  Y.R., 
1873,  L.R.  8  Exch.  283). 

Platforms  must  be  Sufficient  and  Safe. 

A  platform  must  be  long  enough  and  of  such  a  height  to  accom- 
modate the  trains,  so  that  passengers  can  enter  and  alight  safely 
(Foulkes  v.  Metropolitan  District  R.,  1880,  5  C.P.D.  157).  A  rail- 
way company  is  obliged  to  provide  reasonably  proper  and  safe  means 
for  passengers  to  alight  from  a  train  at  a  station  ;  and  though 
the  fact  that  a  train  stops  short  of  or  overshoots  the  platform, 
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or  stops  where  there  is  no  platform,  is  not  necessarily  negli- 
gence on  the  part  of  the  company  (Weller  v.  L.B.  &  S.C.R.,  1874, 
L.R.  9  C.P.  321),  if  the  circumstances  are  such  that  a  passenger 
could  reasonably  consider  that  he  was  invited  to  alight,  the  com- 
pany will  be  responsible  if  he  is  injured  in  consequence  of  accepting 
that  invitation,  and  without  negligence  on  his  part  ( Cockle  v.  S.  E.  R., 
1872,  L.R.  7  C.P.  321). 

Invitation  to  Alight. 

What  amounts  to  an  invitation  to  alight  must  depend  on  the 
circumstances  of  each  case.  The  mere  stopping  of  the  train  and 
calling  out  the  name  of  the  station  is  not  evidence  of  an  invitation 
to  alight  (Lewis  v.  L.C.  6-  D.R.,  1873,  L.R.  9  Q.B.  66).  Where 
a  train  partially  overshot  the  platform,  and  was  not  backed,  and 
the  name  of  the  station  was  called  out,  a  passenger  who  sprained 
his  foot  while  alighting  at  a  point  beyond  the  platform  failed  to 
recover  damages  (Plant  v.  Midland  R.,  1870,  21  L.T.  836) ;  but 
in  a  similar  case,  where  the  passenger  waited  some  time,  and  was 
seen  to  be  alighting  by  the  stationmaster,  who  did  not  caution  her, 
it  was  held  that  there  was  evidence  of  negligence  on  the  part  of 
the  company  (Thompson  v.  Belfast,  Hollywood  6-  Bangor  R.,  1871, 
Ir.  R.  5  C.L.  517).  As  a  general  rule,  it  may  be  said  that  if  the 
train  has  stopped  for  some  little  time,  and  the  name  of  the  station 
has  been  called  out,  and  no  warning  has  been  given  to  passengers 
not  to  get  out,  there  will  be  evidence  of  an  invitation  to  alight 
(Bridges  v.  North  London  R.,  1874,  L.R.  7  H.L.  213) ;  and,  even 
if  a  warning  has  been  given,  if  the  warning  has  not  been  heard 
by  the  passenger  (Rose  v.  N.E.R.,  1876,  2  Ex.  D.  248,  where  a 
railway  train  stopped  at  a  station  with  two  carriages  beyond  the 
platform.  The  company's  servants  called  out  to  the  passengers 
to  keep  their  seats,  but  this  warning  was  not  heard  by  the 
passengers  in  one  of  the  carriages.  One  of  these  passengers,  having 
waited  for  a  time  and  the  train  not  having  been  backed  to  the  plat- 
form, attempted  to  get  out  and  fell.  It  was  held  that  there  was 
evidence  of  negligence  on  the  part  of  the  company). 

Facilities  for  Alighting. 

Railway  companies  are  bound  to  provide  reasonable  means  for 
passengers  to  alight  at  every  station  at  which  they  choose  to  stop  ; 
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and  when  a  train  drew  up  at  a  station  with  a  carriage  beyond  the 
platform,  and  a  passenger  in  that  carriage,  having  parcels  in  her 
hand,  opened  the  door  and  waited  in  vain  for  someone  to  come 
to  her  assistance,  it  was  held  that  she  was  justified  in  attempting 
to  get  down,  and  that  there  was  evidence  of  negligence  on  the 
part  of  the  company  (Robson  v.  N.E.R.,  1876,  2  Q.B.D.  85). 
In  another  case  (Glasscock  v.  London,  Tilbury  &  Southend  R., 
1903,  19  T.L.R.  305)  the  facts  were  that  the  plaintiff,  a  lady  aged  59, 
was  a  passenger  in  a  train  which  stopped  in  such  a  position  that 
her  carriage  had  gone  beyond  the  level  part  of  the  platform  and 
was  opposite  a  slope  at  the  end.  She  did  not  notice  this,  and, 
seeing  other  passengers  getting  out,  she  attempted  to  alight,  and 
fell.  She  admitted  that  she  did  not  look  where  she  was  stepping 
to,  and  it  was  proved  that  the  train  was  too  long  for  the  platform, 
and  that,  though  the  railway  servants  knew  this,  they  gave  no 
warning.  The  jury  found  that  the  defendants  were  guilty  of 
negligence,  and  that  the  plaintiff  was  not  guilty  of  contributory 
negligence  in  stepping  down  without  looking,  and  both  the  Court 
of  Appeal  and  the  House  of  Lords  upheld  this  finding. 

A  passenger  who  can  see  or  is  warned  of  the  danger,  and  still 
persists  in  attempting  to  alight,  does  so  at  his  own  risk  (Owen 
v.  G.W.R.,  1877,  36  L.T.R.  850). 

Where  it  is  alleged  that  the  distance  from  the  carriage  to  the 
platform  is  too  great,  it  is  open  to  the  company  to  show  that  the 
distance  was  a  usual  one  on  their  line,  and  that  no  other  accident 
had  happened  in  consequence  (Manning  v.  L.  &  N.W.R.,  1907 
23  T.L.R.  222). 

Darkness  and  Fog. 

At  night,  or  where  the  lighting  is  bad,  the  duty  to  warn 
passengers  is,  of  course,  greater  (Praeger  v.  Bristol  6-  Exeter  R., 
1871,  24  L.T.R.  105).  When  on  a  dark  and  foggy  night  a  train 
overshot  the  platform  about  130  yards,  and  the  driver  sounded 
his  whistle  and  sent  back  the  fireman  to  tell  the  passengers  not 
to  get  out,  but  before  the  fireman  had  time  to  give  a  warning  a 
passenger  attempted  to  alight  and  was  injured,  it  was  held  that 
there  was  no  evidence  of  negligence  to  go  to  the  jury  (Anthony 
v.  Midland  R.,  1908,  100  L.T.R.  117). 

In  another  case,  an  intending  passenger  fell  from  the  platform 
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on  to  the  rails.  It  was  a  very  foggy  night,  and  the  lamps  on  the 
platform  did  not  show  through  the  fog,  and  several  other  people 
had  fallen  off  the  platform  on  the  same  evening.  It  was  held 
that  the  circumstances  imposed  upon  the  company  a  duty  to  take 
all  reasonable  precautions  to  protect  passengers  effectively  from 
the  dangers  besetting  all  movement  on  the  platform  on  the  night 
in  question,  and  that  there  was  evidence  that  they  had  failed 
to  discharge  that  duty  (London,  Tilbury  &  Southend  R.  v  Paterson, 
1913,  29  T.L.R.  413). 

Obstructions  on  Platform. 

The  responsibility  of  a  railway  company  for  the  safety  of  its 
platforms  extends  to  keeping  them  free  from  probable  dangers, 
and  during  cold  weather  their  servants  should  be  careful  to  see 
that  any  ice  or  slippery  place  is  removed  and  made  ordinarily  safe 
(Shepherd  v.  Midland  R.,  1872,  20  W.R.  705).  But  though  the 
company  should  keep  the  platform  clear  of  obstructions,  the  com- 
pany will  not  be  liable  if  the  passenger  could  have  avoided  the 
obstruction  by  exercising  reasonable  care  in  looking  where  he  was 
going  (Coleman  v.  Eastern  Counties  R.,  1859,  4  H.  &  N.  781  ; 
Blackman  v.  L.B.  6-  S.C.R.,  1869,  17  W.R.  769).  A  passenger 
who  fell  over  a  signal-lever  box,  which  projected  2  in.  above  the 
level  of  the  platform,  recovered  damages  (Sturges  v.  G.W.R., 
1892,  56  J.P.  278). 

Carriage  Doors  and  Windows. 

It  is  the  duty  of  the  railway  company  to  see  that  the  doors  of 
the  carriages  are  properly  closed  before  the  train  starts  (Gee  v. 
Metropolitan  R.t  1873,  L.R.  8  Q.B.  161),  and  they  are  responsible 
for  any  injury  caused  by  a  defective  fastening  or  an  ineffective 
closing.  The  fact  that  an  accident  happens  owing  to  a  carriage 
door  not  having  been  closed  is  primd  facie  evidence  of  negligence 
(Richards  v.  G.E.R.,  1873,  28  L.T.R.  711)  both  as  regards  in  jury  to 
a  passenger  in  the  carriage  and  injury  to  a  person  standing  on  the 
platform,  who  may  have  been  struck  by  the  swinging  door  (Toal 
v.  N.B.R.,  1908,  A.C.  352;  Burns  v.  N.B.R.,  1914,  S.C.  754). 
It  is  not  necessarily  contributory  negligence  on  the  part  of  a 
passenger  that  he  leaned  against  the  door  while  looking  out  of  the 
window.  A  passenger  must  not  be  imprudent,  but  he  is  certainly 
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at  liberty  to  stand  up  and  look  at  the  view  or  out  of  the  window 
in  the  ordinary  manner  of  travellers.  Any  passenger  in  a  railway 
carriage  who  uses  for  the  purpose  either  of  looking  out  of  the 
window,  or  of  dealing  with,  and  touching,  and  bringing  his  body 
in  contact  with  the  door  for  any  lawful  purpose  whatsoever,  has 
a  right  to  assume,  and  is  justified  in  assuming,  that  the  door  is 
properly  fastened ;  and  if  by  reason  of  its  not  being  properly 
fastened,  his  lawful  act  causes  the  door  to  fly  open,  the  accident 
is  caused  by  the  negligence  of  the  railway  company  (Gee  v.  Metro- 
politan R.,  supra,  per  Kelly,  C.B.,  at  p.  171  ;  and  see  Fowler  v. 
N.B.R.,  1914,  51  Sc.  L.R.  745).  But  a  passenger  must  not  expose 
himself  to  danger  in  order  to  remedy  a  temporary  inconvenience, 
and  if  he  is  injured  while  attempting  to  close  or  fasten  a  door  that 
had  been  left  open,  he  may  be  held  to  have  brought  the  accident 
on  himself.  In  Adams  v.  L.  6-  Y.R.,  1869,  L.R.  4  C.P.  739, 
where  a  passenger  got  hurt  in  attempting  to  shut  a  door  that  had 
flown  open,  it  was  held  that  he  had  voluntarily  put  himself  in  peril ; 
but  the  true  rule  seems  to  be  that  if  the  inconvenience  of  the  open 
door  is  great,  as  in  bad  weather,  it  is  reasonable  for  a  passenger 
to  attempt  to  fasten  it  by  some  act  not  obviously  dangerous,  and 
executed  without  carelessness.  (See  Gee  v.  Metropolitan  R.,  supra.) 

Slamming  Doors. 

If  a  porter  closes  a  door  violently  and  suddenly  while  a  passenger 
is  in  the  act  of  getting  into  the  carriage,  and  before  he  had  got 
completely  in,  and  the  door  hits  the  passenger  and  injures  him, 
the  company  may  be  made  responsible  (Fordham  v.  L.B.  &  S.  C.R., 
1868,  L.R.  3  C.P.  368 ;  Atkins  v.  S.E.R.,  1885,  2  T.L.R.  94)  ; 
but  if  the  slamming  of  the  door  injures  a  seated  passenger,  or 
one  who  is  completely  inside  the  carriage,  the  accident  will  most 
often  be  found  to  have  been  directly  due  to  the  passenger's  own 
negligence.  There  is  no  duty  cast  upon  the  servants  of  a  railway 
company  to  give  warning  of  the  shutting  of  a  carriage  door  to 
passengers  who  are  actually  seated  inside  the  carriage  and  are 
not  in  the  act  of  getting  in  or  out  of  it  (Drury  v.  N.E.R.,  1901, 
2  K.B.  322).  A  passenger  must  not  put  his  fingers  in  dangerous 
places,  such  as  between  a  door  and  a  door-post.  It  is  essentially 
a  question  for  the  jury  in  each  case  to  determine  whether  the 
slamming  was  negligent,  and  whether  a  passenger  was  guilty  of 
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such  contributory  negligence  as  to  disentitle  him  to  recover  damages. 
Each  case  must  depend  on  its  own  circumstances,  and  the  decision 
in  one  case  does  not  necessarily  afford  much  guidance  as  to  the 
decision  in  another.  In  Metropolitan  R.  v.  Jackson,  1877,  3  A.C.  193, 
a  passenger  in  an  already  overcrowded  carriage  stood  up  to  prevent 
others  entering,  the  train  moved,  and,  to  prevent  himself  falling, 
the  passenger  put  his  hand  upon  the  edge  of  the  door.  A  porter 
slammed  the  door  to  and  crushed  the  passenger's  thumb.  It  was 
held  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
company.  Similar  decisions  were  arrived  at  in  Richardson  v. 
Metropolitan  R.,  1868,  37  L.J.,  C.P.  300  ;  Maddox  v.  L.C.  6-  D.R., 
1878,  38  L.T.R.  458;  Drury  v.  N.E.R.,  supra;  and  Benson  v. 
Furness  R.,  1903,  88  L.T.R.  268.  On  the  other  hand,  where  the 
door  was  banged,  and  crushed  the  fingers  of  a  boy  who  was  just 
about  to  seat  himself,  it  was  held  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  porter,  and  no  contributory  negligence 
by  the  passenger  (Coleman  v.  S.E.R.,  1866,  4  H.  &  C.  699)  ;  and 
in  Jones  v.  G.W.R.,  1885,  1  T.L.R.  333,  the  plaintiff  succeeded, 
though  he  had  been  some  time  in  the  carriage  when  the  door  was 
banged  to.  In  Fordham  v.  L.B.  &  S.C.R.,  1868,  L.R.  3  C.P.  368, 
the  passenger,  having  a  parcel  in  his  right  hand,  placed  his  left 
hand  on  the  back  of  the  door  to  aid  him  in  mounting  the  step 
into  the  carriage.  Before  he  had  completely  entered,  the  door 
was  closed  by  the  guard  without  warning,  and  his  hand  was  crushed. 
The  Court,  by  a  majority,  held  that  the  jury  were  justified  in  finding 
negligence  by  the  guard,  and  no  evidence  of  contributory  negligence 
by  the  passenger. 

The  fact  that  a  window  falls  down  is  not  of  itself  evidence  of 
negligence  against  the  company  (Murray  v.  Metropolitan  District  R., 
1873,  27  L.T.R.  762). 

Dangerous  Articles. 

A  railway  company  must  take  care  to  prevent  the  introduction 
into  their  carriages  of  articles  likely  to  be  dangerous  to  other 
passengers  (e.g.,  explosives),  but  it  is  not  their  duty  to  search 
every  parcel  carried  by  a  passenger  ;  and,  if  there  is  nothing 
suspicious  in  the  appearance  of  a  parcel,  the  company  will  not  be 
responsible  for  any  unforeseen  injury  caused  by  its  contents  (East 
Indian  R.  Co.  v.  Kalidas  Mukerjee,  1907,  A.C.  396). 
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Lavatory  Accommodation. 

A  railway  company  may  be  compelled  by  the  Railway  Com- 
missioners to  provide  reasonable  lavatory  accommodation  for  the 
use  of  passengers  (Metropolitan  Water  Board  v.  L.B.  &  S.C.R., 
1910,  2  K.B.  890).  [See  p.  191,  post.] 

Control  of  Railway  Premises. 

Apart  from  any  facilities  granted  by  the  Railway  Commissioners 
(see  pp.  182  et  seq.,  post],  a  railway  company  has  a  right  to  regulate  its 
own  traffic  in  its  own  way,  and  to  exclude  from  the  stations  and  pre- 
mises all  persons  except  those  using  or  desirous  of  using  the  railway, 
and  may  impose  upon  the  rest  of  the  public  any  terms  it  thinks 
proper  as  the  condition  of  admittance  (Perth  General  Station  Com- 
mittee v.  Ross,  1897,  A.C.  479,  where  it  was  held  that  hotel  porters 
had  no  absolute  right  of  admission  to  a  station). 


SECTION  III 
PASSENGERS'  LUGGAGE 

Passengers'  Luggage. 

A  RAILWAY  company  must  afford  reasonable  facilities  for  the 
conveyance  of  luggage  belonging  to  their  passengers  [Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31),  ss.  1  and  2],  and  are 
bound  to  carry  a  certain  quantity  of  the  ordinary  or  personal 
luggage  of  a  fare-paying  passenger  without  making  any  further 
charge  beyond  the  price  of  the  passenger's  ticket  in  respect  thereof. 
The  amount  of  free  luggage  allowed  is  based  upon  weight,  and  it 
varies  slightly  in  different  companies,  the  quantity  depending  upon 
the  provisions  of  each  company's  private  Act  of  Parliament. 
A  company,  however,  may  run  a  special  or  excursion  train  at  less 
than  the  ordinary  fares  with  a  stipulation  that  no  luggage,  or  only 
a  prescribed  amount,  may  be  carried  by  that  train  (Rumsey  v. 
N.E.R.,  1863,  8  L.T.R.  666).  The  right  to  have  luggage  carried 
free  attaches  to  each  passenger ;  thus,  if  husband  and  wife  travel 
together,  each  may  have  luggage  to  the  prescribed  weight,  or  their 
combined  luggage  may  weigh  double  what  is  allowed  to  a  single 
passenger  (G,N.R.  v.  Shepherd,  1852,  8  Exch.  30) ;  and  a  servant 
travelling  with  his  master  may  sue  in  his  own  name  for  the  loss 
of  his  own  luggage,  though  his  master  took  and  paid  for  his  ticket 
(Marshall  v.  York,  Newcastle  &  Berwick  R.,  1851,  11  C.B.  655). 
A  passenger  can  only  take  free  luggage  by  the  train  in  which  he 
himself  travels,  unless  he  takes  advantage  of  a  system  of  luggage 
in  advance,  and  the  conditions  of  such  system  do  not  specially 
limit  the  company's  responsibility.  Thus,  if  the  owner  of  luggage 
sends  it  with  his  servant  by  a  certain  train,  and  himself  travels 
by  a  later  train,  he  will  not  be  able  to  maintain  an  action  on  a 
contract  of  carriage  for  the  loss  of  the  luggage  (Becker  v.  G.E.R., 
1870,  5  Q.B.  241).  There  is,  however,  a  right  of  action  for  tort 
in  such  a  case,  if  the  loss  or  injury  has  been  caused  by  the  negli- 
gence of  the  company.  In  Meux  v.  G.E.R.,  1895,  2  Q.B.  387, 
a  servant  was  a  passenger,  his  portmanteau  containing  his  livery, 
which  was  his  master's  property.  Owing  to  the  negligence  of  a 
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porter,  the  livery  was  destroyed,  and  the  master  was  held  entitled 
to  recover  the  value  thereof  from  the  company. 

A  passenger's  personal  luggage  is  not,  in  fact,  deemed  to  be 
carried  without  charge,  but  as  part  of  a  contract,  the  consideration 
for  which  is  the  fare  paid  by  the  passenger,  or  by  someone  on  his 
behalf ;  therefore,  in  respect  of  personal  luggage  the  railway  com- 
pany are  not  gratuitous  bailees,  but  carriers  for  reward  ;  and, 
accordingly,  are  bound  to  use  the  degree  of  care  required  from 
that  class  of  carriers  (see  p.  7,  ante).  As  regards  such  luggage, 
the  railway  companies  are  common  carriers  (Richards  v.  L.B. 
&  S.C.R.,  1849,  7  C.B.  839;  Munster  v.  S.E.R.,  1858, 
4  C.B.,  N.S.  676 ;  Agrell  v.  L.  &  N.W.R.,  1876,  34  L.T.R.  134  ; 
Cohen  v.  S.E.R.,  1877,  2  Ex.  D.  253)  ;  and  a  bye-law  that  requires 
personal  luggage  to  be  booked  and  paid  for,  as  a  condition  of  the 
company  being  responsible  therefor,  is  invalid  (Williams  v.  G.W.R., 
1854,  10  Exch.  15). 

Luggage  in  the  Compartment. 

But  if  the  passenger  retains  control  over  his  luggage  by  taking 
it  into  the  compartment  with  him,  the  company  will  not  be  liable 
for  loss  or  injury  which  may  be  due  to  the  act  or  negligence  of  the 
passenger  (G.W.R.  v.  Bunch,  1888,  13  A.C.  31).  In  Talley  v. 
G.W.R.,  1870,  L.R.  6  C.P.  44,  a  passenger  requested  the  porter 
to  put  his  bag  in  the  compartment  with  him.  He  got  out  at  an 
intermediate  station  to  go  to  the  refreshment  room,  and  negli- 
gently failed  to  get  into  the  same  compartment  again,  and  finished 
his  journey  in  another  carriage.  During  his  absence,  the  bag  was 
opened  and  the  contents  stolen  by  some  other  person  in  the  com- 
partment, without  any  negligence  on  the  part  of  the  railway  com- 
pany. It  was  held  that  the  company  were  not  responsible  for  the 
loss.  On  the  same  principle,  the  company  will  not  be  responsible 
for  the  loss  of  articles  left  behind  by  a  careless  passenger  when  he 
leaves  the  train  ;  but  if  the  leaving  was  due  to  some  negligent  act 
on  the  part  of  the  company  (e.g.,  not  allowing  reasonable  time  for 
its  removal),  the  company  must  make  good  the  loss  (Richards  v. 
L.B.  &  S.C.R.  1849,  7  C.B.  839).  The  rule  of  law  is  that,  as 
regards  luggage  carried  in  the  compartment,  the  railway  company 
will  be  responsible  for  loss  unless  the  circumstances  are  such  as 
to  show  that  the  passenger  retained  such  personal  charge  and 
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control  as  to  negative  the  presumption  that  he  trusted  it  to  the 
company  for  carriage  by  them  as  common  carriers  (Le  Conteur 
v.  L.  &  S.W.R.,  1865,  L.R.  1  Q.B.  54). 

Articles  in  Personal  Control  of  Passenger. 

A  carrier's  responsibility  in  respect  of  articles  carried  on  the 
person  of  a  passenger,  such  as  his  watch,  the  jewellery  he  wears, 
things  in  his  pockets,  and  articles  that  remain  in  his  exclusive 
personal  control,  is  the  same  as  the  obligation  as  to  the  passenger's 
person,  namely,  to  exercise  reasonable  care  (Smitten  v.  Orient 
Steam  Navigation  Co.,  Ltd.,  1907,  96  L.T.R.  848).  Whether  the 
passenger  retains  control  of  his  luggage  or  not,  the  carrier  will  not 
be  responsible  if  the  damage  be  due  to  the  fault  of  the  owner. 
This  is  an  application  of  a  general  principle  of  the  law  of  bailments. 
If,  for  example,  "  the  passenger  packed  up  articles  liable  to  igni- 
tion by  friction,  and  by  the  shaking  of  the  carriage  they  caught 
fire  ;  if  a  passenger  were  to  look  on  whilst  his  luggage  was  being 
taken  away  or  rifled,  when  he  might  be  reasonably  expected  to 
interfere  ;  if  he  were  to  expose  small  articles  of  apparent  great 
value  in  a  conspicuous  part  of  the  carriage  and  leave  them  there 
while  he  unreasonably  absented  himself,  and  they  were,  in  con- 
sequence, purloined,  he  would  have  no  more  just  reason  for  com- 
plaint against  the  carrier  than  if  he  had  upon  some  false  alarm 
thrown  his  property  out  of  the  window  "  (per  Willes,  J.,  in  T alley 
v.  G.W.R.,  1870,  L.R.  6  C.P.  44). 

Meaning  of  Personal  Luggage. 

The  ordinary  personal  luggage  which  a  railway  company  must 
carry  with  a  passenger  without  extra  charge  includes  wearing 
apparel,  toilet  accessories,  and  such  articles  as  a  person  ordinarily 
takes  with  him  for  his  personal  use  and  convenience,  and  even 
instruction  and  amusement,  according  to  the  habits  or  wants  of 
the  class  of  life  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities  or  to  the  ultimate  purpose  of  the  journey 
(Macrow  v.  G.W.R.,  1871,  L.R.  6  Q.B.  612).  The  following  have 
been  held  not  to  be  personal  luggage  :  An  artist's  sketches  (Mytton 
v.  Midland  R.,  1859,  28  L.J.  Ex.  385) ;  title  deeds  carried  by  a 
solicitor,  or  bank  notes  for  a  large  amount  carried  for  a  business 
purpose  (Phelps  v.  L.  6-  N.W.R.,  1865,  19  C.B.,  N.S.  321) ;  a 
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rocking-horse  (Hudston  v.  Midland  R.,  1869,  L.R.  4  Q.B.  366); 
a  bicycle  (Britten  v.  G.N.R.,  1899,  1  Q.B.  243);  a  bath-chair 
(Cusack  v.  L.  6-  N.W.R.,  1891,  7  T.L.R.  452) ;  household  linen 
and  bedding  (Macrow  v.  G.W.R.,  1871,  L.R.  6  Q.B.  612) ;  and 
a  typewriting  machine  carried  for  business  purposes  (Hastie  v. 
G.E.R.,  1911,  46  L.J.  507).  In  short,  nothing  comes  within  the 
description  that  is  carried  for  the  purpose  of  business  (e.g.,  samples 
and  patterns),  or  is  not  such  an  article  as  persons  usually  take 
with  them  for  use  when  away  from  home.  It  is  easier  to  say 
what  is  not  personal  luggage  than  to  say  what  is.  Above  we  have 
given  a  general  description  ;  so  far  as  specific  articles  are  con- 
cerned, the  following  have  been  held  to  fall  within  the  descrip- 
tion :  Such  jewellery  as  a  lady  usually  wears  (Brooke  v.  Pickwick, 
1827,  4  Bing.  218) ;  a  sportsman's  gun,  and  an  angler's  rod  and 
tackle. 

Method  of  Packing. 

If  luggage  comes  within  the  description  of  personal  luggage, 
the  railway  company  cannot  refuse  to  carry  it,  because  they  dis- 
approve of  the  way  it  is  packed.  In  Munster  v.  S.E.R.,  1858, 
4  C.B.,  N.S.  676,  the  plaintiff,  a  passenger  upon  the  railway,  required 
one  of  the  company's  porters  to  label  and  place  in  the  luggage-van 
a  package  (within  the  stipulated  weight  and  dimensions)  consisting 
of  articles  of  wearing  apparel,  and  wrapped  in  a  shawl  fastened 
with  a  strap,  and  properly  addressed.  The  porter  refused  to  label 
the  package,  and  insisted  on  placing  it  in  the  carriage  with  the 
plaintiff.  The  plaintiff  declined  to  allow  this,  unless  it  was  to  be 
at  the  company's  risk.  The  package  was  left  behind,  and  was 
afterwards  taken  to  the  lost  property  office,  where  it  was  detained, 
and  6d.  demanded  for  its  restoration.  It  was  held  that  the  com- 
pany were  not  justified  in  refusing  to  carry  the  package  at  their 
own  risk,  and  were  responsible  for  its  detention.  It  would  seem 
that  if  the  company  had  been  justified  in  refusing  to  carry  the 
parcel,  they  might  have  been  justified  in  taking  it  to  the  lost  pro- 
perty office.  Williams,  J.,  said  :  "  There  may,  no  doubt,  be  cases 
where  articles  of  this  description  may  be  so  carelessly  and  impro- 
perly packed  as  reasonably  to  justify  a  refusal  on  the  part  of  the 
company  to  accept  them.  But  it  does  not  follow  that  they  would 
be  justified  in  rejecting  every  package  which  may  be  imperfectly 
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packed.  I  confess  I  feel  a  difficulty  in  assenting  to  a  proposition 
so  broadly  laid  down."  (See  also  Higginbotham  v.  G.N.R.,  1861, 
2  F.  &  F.  796  ;  Cox  v.  L.  6-  N.W.R.,  1862,  3  F.  &  F.  77  ;  Hart, 
v.  Baxendale,  1867,  16  L.T.R.  396.) 

If  the  company  permits  a  passenger  to  take  with  him  as  personal 
luggage  a  package  that  obviously  contains  merchandise,  the  com- 
pany will  be  responsible  for  it  (Shepherd  v.  G.N.R.,  1852, 8  Exch.  30)  ; 
but  if  they  do  not  know  it  is  merchandise,  they  will  not  be  liable  in 
respect  of  it.  The  mere  fact  that  a  package  looks  like  merchandise 
and  is  marked  "  glass,"  is  not  sufficient  to  fix  the  company  with 
knowledge  (Cahill  v.  L.  &  N.W.R.,  1863,  13  C.B.,  N.S.  818).  When 
a  passenger  takes  as  personal  luggage  articles  that  do  not  come  within 
that  description,  the  company  may  make  a  charge  for  carriage, 
and  may  refuse  to  deliver  up  the  goods  until  payment  is  made 
(Rumsey  v.  N.E.R.,  1863,  8  L.T.R.  666). 

Luggage  Handed  to  Porter. 

The  liability  of  the  railway  company  in  respect  of  passengers' 
luggage  commences  as  soon  as  the  luggage  is  handed  to  a  servant 
of  the  company  for  the  purpose  of  transit,  provided  that  this  is 
not  done  an  unreasonable  time  before  the  starting  of  the  train 
by  which  the  passenger  intends  to  travel  (G.W.R.  v.  Bunch,  1888, 
13  A.C.  31).  What  is  a  reasonable  time  must  depend  upon  the 
circumstances  of  each  case.  In  Welch  v.  L.  &  N.W.R.,  1885, 
34  W.R.  166,  a  passenger  who  had  missed  his  train,  left  his  luggage 
on  the  platform  in  charge  of  a  porter,  intending  to  travel  by  the 
next  train,  which  went  in  an  hour's  time.  He  then  left  the  station. 
On  his  return  shortly  before  train  time,  he  found  that  the  luggage 
had  disappeared.  It  was  held  that  he  could  not  recover  its  value 
from  the  company.  In  G.W.R,  v.  Bunch,  (supra)  the  passenger 
arrived  at  the  station  on  Christmas  Eve  forty  minutes  before  the 
starting-time  of  the  train  by  which  she  intended  to  travel.  The 
luggage  was  given  to  a  porter,  and  the  passenger  went  to  get  her 
ticket  and  meet  her  husband.  On  her  return  to  the  platform  ten 
minutes  later,  porter  and  bag  had  disappeared.  It  was  held  that 
the  time  was  not  unreasonable,  and  that  the  company  were 
responsible,  as  it  is  within  the  scope  of  a  railway  porter's  duty 
to  take  charge  of  luggage  while  the  passenger  is  taking  a  ticket, 
and  the  company  cannot  evade  responsibility  by  posting  up  notices 
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that  they  will  not  be  liable  for  luggage  left  with  porters.  So  long 
as  the  luggage  is  handed  to  the  porter  within  a  reasonable  time, 
it  does  not  matter  that  it  is  lost  before  the  passenger  has  actually 
taken  his  ticket  (Lovett  v.  L.C.  &  D.R.,  1876,  45  L.J.,  Q.B.  476), 
if,  as  a  matter  of  fact,  the  passenger  had  a  real  intention  of  then 
presently  traveUing  (Welch  v.  L.  &  N.W.R.,  1885,  34  W.R.  166). 

The  Company's  Responsibility. 

Having  received  the  luggage,  the  railway  company  are  responsible 
for  it  during  the  whole  of  the  transit,  even  though  the  loss  or  injury 
happens  while  the  luggage  is  passing  over  the  lines  of  another 
company,  except  that,  in  such  case,  they  may  limit  their  liability 
to  their  own  lines  by  a  reasonable  condition  which  is  brought  to 
the  knowledge  of  the  passenger  (Muschamp  v.  Lancaster  &  Preston 
Junction  R.,  1841,  8  M.  &  W.  421;  Zunz  v.  S.E.R.,  1869, 
L.R.  4  Q.B.  539  ;  and  see  p.  26,  ante).  But  even  in  the  presence 
of  such  a  condition,  the  receiving  company  remain  liable,  unless 
they  can  show  that  the  luggage  was  handed  over  safely  to  the  other 
company  (Kent  v.  Midland  R.,  1874,  L.R.  10  Q.B.  1) ;  and  then 
that  other  company  are  liable  for  any  loss  due  to  their  negligence 
(Hooper  v.  L.  6-  N.W.R.,  1883,  43  L.T.R.  570). 

A  condition  that  the  company  will  not  be  responsible  for  luggage 
unless  fully  and  properly  addressed  with  the  name  and  destination 
of  the  owner  is  not  reasonable  (Cutler  v.  North  London  R.,  1887, 
19  Q.B.D.  64).  A  carrier,  however,  is  not  liable  for  loss  or  injury 
solely  due  to  the  careless  or  improper  packing  or  securing  of  a  box 
or  parcel  by  the  passenger  (Walker  v.  Jackson,  1842,  10  M.  &  W.  161). 

Statutory  Regulations. 

Luggage  carried  for  a  passenger  without  extra  charge  is  within 
Section  7  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet. 
c.  31),  which  enacts  (inter  alia)  that  every  railway  company  shall 
be  liable  for  the  loss  of  or  injury  to  any  articles,  goods,  or  things, 
in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by 
the  neglect  of  such  company  or  its  servants,  notwithstanding  any 
notice,  condition,  or  declaration  made  and  given  by  such  company 
contrary  thereto  or  in  any  wise  limiting  such  liability,  etc.  ;  and 
the  provisions  of  that  Section  are  extended,  by  Section  16  of  the 
Regulation  of  Railways  Act,  1868  (31  &  32  Viet.  c.  119),  to  traffic 
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carried  upon  steamships  belonging  to  or  used  by  companies 
authorised  to  have  and  use  them.  For  these  sections  more  in 
detail,  see  pp.  138  et  seq.,  post. 

Section  7  of  the  Act  of  1854  also  applies  to  goods  which  the  com- 
pany carry  by  passenger  train  as  luggage  (e.g.,  to  commercial 
travellers'  samples),  although  the  company  are  only  legally  bound 
to  carry  such  goods  by  goods  train  (Wilkinson  v.  L.  &  Y.R., 
1907,  2  K.B.  222). 

The  provisions  of  the  Carriers'  Act,  1830  (2  Geo.  4  and  1  Will.  4, 
c.  68)  that  limit  the  liability  of  common  carriers  in  respect  of  the  loss 
of  valuable  articles  (see  p.  1 16,  post),  apply  to  passengers'  luggage.  So 
where  a  passenger's  ordinary  personal  luggage  contained  articles  of 
jewellery  above  the  value  of  £10,  and  their  value  and  nature  were 
not  declared,  nor  any  charge  paid  in  respect  thereof,  the  company 
were  held  not  to  be  liable  for  the  loss  of  any  part  of  the  jewellery 
(Casswell  v.  Cheshire  Lines  Committee,  1907,  2  K.B.  499 ;  Dyke  v. 
S.E.  &  C.  Ry.'s  Managing  Committee,  1901,  17  T.L.R.  651). 

Free  Passengers. 

As  regards  the  luggage  of  passengers  travelling  gratuitously 
(e.g.,  with  a  free  pass),  the  companies  are  entitled  to  impose  con- 
ditions relieving  them  from  all  responsibility  for  delay,  loss,  injury, 
or  damage,  however  caused  (The  Stella,  1900,  P.  161)  ;  and,  even 
in  the  absence  of  any  condition,  the  carriers  will  only  be  liable 
as  gratuitous  bailees,  that  is,  only  for  loss,  etc.,  due  to  gross 
negligence.  (See  p.  3,  ante.) 

Delivery  of  Luggage  to  Passenger. 

On  the  arrival  of  a  passenger  at  his  destination,  it  is  the  duty 
of  the  railway  company  to  deliver  to  him  any  of  his  luggage  that 
has  been  carried  in  the  van,  and  to  allow  him  proper  and  reason- 
able facilities  for  removing  luggage  that  has  been  carried  in  the 
compartment  with  him.  As  regards  luggage  carried  in  the  van, 
it  is  the  duty  of  the  company's  servants  to  place  it  on  the  platform 
or  at  the  usual  place  of  delivery  (Patscheider  v.  G.W.R.,  1878, 
3  Ex.  D.  153),  and,  presumably,  they  must  also  afford  assistance 
in  taking  luggage  from  the  compartment  ;  and,  as  regards  all 
passengers'  luggage,  it  has  been  said  that  if  the  passenger  leaves 
the  station  by  any  vehicle,  and  the  luggage  is  handed  to  a  porter 
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to  convey  it  to  the  vehicle,  the  company  will  be  responsible  for 
it  until  the  porter  places  it  on  the  vehicle  (see  Richards  v.  L.B. 
&  S.C.R.,  1849,  7  C.B.  839;  Agrell  v.  L.  &  N.W.R.,  1876, 
34  L.T.R.  134).  But  this  last  obligation  would  only  seem  to  apply 
at  stations  where  it  is  the  usual  practice  for  the  porters  to  convey 
luggage  to  cabs  or  other  vehicles ;  at  a  small  wayside  station,  for 
example,  it  may  well  be  that  the  company  have  discharged  their 
obligation  when  the  luggage  has  been  delivered  to  the  passenger 
on  the  platform.  The  question  in  each  case  must  be  :  Has  the 
passenger  accepted  delivery  and  resumed  his  complete  personal 
control  of  his  luggage  ?  In  Butcher  v.  L.  &S.W.R.,  1855, 15  C.B.  13, 
a  passenger  took  his  bag  with  him  in  the  compartment.  On  arrival 
at  his  destination  he  handed  the  bag  to  a  porter  to  take  to  a  cab. 
The  porter  put  the  bag  on  to  the  footboard  of  a  cab,  and  then 
returned  to  the  platform  to  get  other  luggage  belonging  to  the 
passenger.  The  cabman  drove  off  with  the  bag.  It  was  held  that 
this  was  a  loss  that  had  arisen  through  the  negligence  of  the  porter, 
and  that  the  company  were  responsible. 

Duty  of  Passenger  to  Take  Possession  of  Luggage. 

A  passenger  must  take  possession  of  his  luggage  within  a  reason- 
able time  after  arrival  at  the  station.  If  he  fails  to  do  so,  the  com- 
pany's responsibility  as  carriers  ceases.  A  passenger's  luggage 
having  been  taken  from  the  van  by  a  porter,  she  told  the  porter 
she  would  walk  to  her  destination  and  would  send  for  her  luggage 
in  a  short  time.  The  porter  said  he  would  put  the  boxes  on  one 
side  and  take  care  of  them.  One  of  the  boxes  was  lost.  It  was 
held  that  what  had  occurred  amounted  to  a  delivery  of  the  luggage 
to  the  passenger,  and  a  re-delivery  of  it  by  her  to  the  porter  as  her 
agent  to  take  care  of  it,  and  that,  consequently,  the  company  were 
not  responsible  for  the  loss  (Hodgkinson  v.  L.  &  N.W.R.,  1884, 
14  Q.B.D.  228).  It  does  not  matter  that  the  passenger's  failure 
to  take  delivery  arose  through  mistake.  In  a  case  where  a  pas- 
senger mistakenly  drove  off  with  another  person's  bag,  and,  on 
returning  with  it  to  the  station,  found  that  his  own  had  disappeared, 
it  was  held  that  the  company  were  not  liable  (Firth  v.  N.E.R., 
1888,  36  W.R.  467). 


SECTION   IV 

LEFT    LUGGAGE  OFFICES    AND  CLOAK-ROOMS 

A  CLOAK-ROOM  is  a  reasonable  facility  that  a  railway  company 
are  bound  to  provide  for  the  convenience  of  the  public  (Singer 
Manufacturing  Co.  v.  L.  6-  S.W.R.,  1894,  1  Q.B.  833),  but  goods 
or  passengers'  luggage  deposited  therein  are  received  by  them  as 
warehousemen,  and  not  as  common  carriers  ;  and  they  are  entitled 
to  impose  conditions  as  to  their  liability  in  respect  of  the  deposited 
article.  A  condition  upon  a  cloak-room  ticket  that  the  company 
will  not  be  responsible  for  any  package  exceeding  a  certain  value, 
unless  the  value  is  declared  and  an  extra  charge  paid,  protects  the 
company  against  liability  for  the  loss  of  the  deposited  article  if  its 
value  exceeds  the  prescribed  amount,  and  for  any  damage  and 
injury  thereto  while  in  their  custody  (Pratt  v.  S.E.R.,  1897, 
1  Q.B.  718) ;  and  against  the  loss  of  part  of  the  article  (Van  Toll 
v.  S.E.R.,  1862,  12  C.B.,  N.S.  75)  ;  and  against  loss  arising  from 
delay  in  returning  it  to  the  owner,  when  not  caused  by  the  wilful  act 
of  the  company's  servants  (Pepper  v.  S.E.R.,  1868,  17  L.T.R.,  N.S. 
469).  Apart  from  any  special  conditions,  the  company  will  not 
be  responsible  for  more  than  the  actual  value  of  the  article 
(Anderson  v.  N.E.R.,  1861,  9  W.R.  519) ;  since  a  warehouseman 
is  not  ordinarily  answerable  for  more  remote  damages,  such  as  loss 
of  trade  or  inconvenience,  in  which  he  differs  from  a  common 
carrier,  who  may,  in  certain  cases,  be  made  responsible  for  con- 
sequential damages,  such  as  loss  of  market  (Simpson  v.  L.  & 
N.W.R.,  1876,  1  Q.B.D.  274).  [See  p.  106,  post.] 

Conditions  on  Cloak-room  Tickets. 

The  conditions  on  which  goods  will  be  received  at  a  cloak-room 
may  be,  and  usually  are,  contained  in,  or  printed  on  the  back  of, 
the  ticket  given  to  the  person  who  deposits  an  article  as  a  form 
of  receipt.  There  is  nothing,  however,  to  prevent  the  terms  of 
deposit  being  otherwise  settled,  either  by  special  agreement  with 
the  depositor  or  by  a  conspicuous  notice  addressed  to  those  who 
use  the  cloak-room.  The  company  must  be  able  to  show  that  in 
some  way  or  another  the  depositor  was  aware  of  the  conditions, 
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or  would  have  been  aware  of  them  had  he  used  his  powers  of 
observation  in  a  reasonable  way.  If  the  conditions  are  printed 
on  the  back  of  the  ticket,  and  there  is  the  notice  "  See  Back  " 
printed  on  the  face  of  it,  there  is,  perhaps,  an  inference  that  the 
depositor  did  know  or  should  have  known  of  the  conditions  ;  and 
if  it  be  found  that  he  was  aware,  or  had  good  reason  to  believe, 
that  there  were  conditions  on  the  ticket,  but  intentionally  or 
negligently  abstained  from  ascertaining  what  they  were,  he  will 
be  deemed  to  be  bound  by  them.  The  question  is  one  of  fact  to 
be  determined  by  the  evidence  in  each  case.  In  Parker  v.  S.E.R., 
1877,  2  C.P.D.  416,  Lord  Justice  Hellish  said  :  "  The  question  we 
have  to  consider  is  whether  the  railway  company  were  entitled 
to  assume  that  a  person  depositing  luggage,  and  receiving  a  ticket 
in  such  a  way  that  he  could  see  that  some  writing  was  printed 
on  it,  would  understand  that  the  writing  contained  the  conditions 
of  the  contract,  and  this  seems  to  me  to  depend  upon  whether 
people  in  general  would,  in  fact,  and  naturally,  draw  that  infer- 
ence. The  railway  company,  as  it  seems  to  me,  must  be  entitled 
to  make  some  assumptions  respecting  the  person  who  deposits 
luggage  with  them.  I  think  they  are  entitled  to  assume  that  he 
can  read,  and  that  he  understands  the  English  language,  and  that 
he  pays  such  attention  to  what  he  is  about  as  may  be  reasonably 
expected  from  a  person  in  such  a  transaction  as  that  of  depositing 
luggage  in  a  cloak-room.  The  company  must,  however,  take  man- 
kind as  they  find  them  ;  and  if  what  they  do  is  sufficient  to  inform 
people  in  general  that  the  ticket  contains  conditions,  I  think  that 
a  particular  plaintiff  ought  not  to  be  in  a  better  position  than 
other  persons  on  account  of  his  exceptional  ignorance  or  stupidity 
or  carelessness.  But  if  what  the  railway  company  do  is  not  suffi- 
cient to  convey  to  the  minds  of  people  in  general  that  the  ticket 
contains  conditions,  then  they  have  received  goods  on  deposit 
without  obtaining  the  consent  of  the  persons  depositing  them  to 
the  conditions  limiting  their  liability.  I  am  of  opinion,  therefore, 
that  the  proper  direction  to  leave  to  the  jury  in  these  cases  is, 
that  if  the  person  receiving  the  ticket  did  not  see  or  know  that 
there  was  any  writing  on  the  ticket,  he  is  not  bound  by  the  condi- 
tions ;  that  if  he  knew  there  was  writing,  and  knew  and  believed 
that  the  writing  contained  conditions,  then  he  is  bound  by  the 
conditions  ;  that  if  he  knew  there  was  writing  on  the  ticket,,  but 
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did  not  know  or  believe  that  the  writing  contained  conditions, 
nevertheless  he  would  be  bound,  if  the  delivering  of  the  ticket 
to  him  in  such  a  manner  that  he  could  see  there  was  writing  upon 
it,  was,  in  the  opinion  of  the  jury,  reasonable  notice  that  the 
writing  contained  conditions." 

Where  the  depositor  knew  that  there  were  conditions  on  the 
back  of  the  ticket,  but  did  not  trouble  to  read  them,  he  was  held 
to  be  bound  by  them  (Harris  v.  G.W.R.,  1876,  1  Q.B.D.  515). 

A  commercial  traveller  deposited  three  hampers  belonging  to 
his  employers  at  the  left  luggage  office  and  received  a  ticket,  on 
the  back  of  which  was  the  condition  :  "  The  company  will  not  be 
responsible  for  the  loss  of  any  parcel  when  the  value  exceeds  £5, 
unless  at  the  time  of  delivery  its  true  value  is  declared  to  exceed 
£5,"  and  a  further  percentage  charge  paid.  He  knew  there  were 
conditions  on  the  ticket,  but  did  not  read  them,  and  did  not  declare 
the  value  of  any  of  the  hampers  to  be  over  £5,  and  did  not  pay 
any  extra  charge.  A  hamper  valued  at  £84  was  stolen.  In  an 
action  by  the  owners  it  was  held  that  they  were  bound  by  the  con- 
duct of  their  traveller,  and  that  the  railway  company  were  not 
responsible  for  any  loss  or  damage  (Lyons  &  Co.  v.  Caledonian  R., 
1909,  S.C.  1185). 

Lien. 

The  company  have  a  lien  upon  the  deposited  article  in  respect 
of  cloak-room  charges,  and  may  refuse  to  re-deliver  it  until  the 
charges  are  paid  (Singer  Manufacturing  Co.  v.  L.  &  S.W.R., 
1894,  1  Q.B.  833). 

Duty  of  Railway  Company. 

The  duty  of  the  company  is  to  take  proper  care  for  the  safe 
keeping  of  the  articles  deposited  in  the  cloak-room  (Van  Toll 
v.  S.E.R.,  1862,  12  C.B.,  N.S.  75) ;  and  to  re-deliver  them  upon 
reasonable  demand  at  any  reasonable  time  (Stallard  v.  G.W.R., 
1862,  2  B.  &  S.  419),  though  they  may  be  excused  for  delay  in 
re-delivery  which  is  not  caused  by  their  wilful  act  or  default  and 
is  without  their  knowledge.  The  duty  to  keep  safe  includes  keeping 
the  articles  in  a  suitable  place  where  they  will  not  be  exposed  to 
depredation,  or  to  damage  by  weather,  breakage,  or  otherwise. 
If,  notwithstanding  due  and  reasonable  care,  the  goods  are  stolen, 
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burnt,  or  damaged,  the  company  will  not  be  responsible ;  but  if 
these  casualties  happen  through  their  negligence,  they  are  liable 
to  pay  damages  in  respect  thereof. 

Sunday  Opening  of  Cloak-room. 

A  railway  company  are  not  entitled  to  refuse  to  deliver  luggage 
from  the  cloak-room  on  a  Sunday  (Stallard  v.  G.W.R.,  1862, 
2  B.  &  S.  419). 


PART    III 

CARRIAGE  OF  ANIMALS 

Cruelty  to  Animals. 

ANY  person  who  is  concerned  in  the  sending  or  conveying  of  any 
domestic  or  captive  animal  by  any  kind  of  conveyance,  must  be 
careful  to  see  that  no  unnecessary  suffering  is  caused  to  the  animal. 
In  particular,  if  any  person  conveys  or  carries,  or  causes  or  pro- 
cures, or,  being  the  owner,  permits  to  be  conveyed  or  carried,  any 
animal  in  such  manner  or  position  as  to  cause  that  animal  any 
unnecessary  suffering,  he  will  be  liable,  on  summary  conviction, 
to  a  fine  not  exceeding  £25,  or  alternatively,  or  in  addition  thereto, 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  months  [Protection  of  Animals  Act,  1911  (1  & 
2  Geo.  V,  c.  27),  s.  1  (1)],  as  amended  by  the  Protection  of  Animals 
Act,  1911,  Amendment  Act,  1912  (2  &  3  Geo.  V,  c.  17).  An  owner 
will  be  deemed  to  have  permitted  cruelty  if  he  has  failed  to  exercise 
reasonable  care  and  supervision  in  respect  of  the  protection  of  the 
animal  therefrom  ;  but,  if  only  failure  to  exercise  reasonable  care 
and  supervision  be  proved  against  him,  he  will  not  be  liable  to 
imprisonment  without  the  option  of  a  fine  [(Act  of  1911,  s.  1  (2)]. 
The  expression  "  domestic  animal  "  used  above  comprises  any  of 
the  usually  domesticated  animals,  such  as  horses,  asses,  cattle, 
sheep,  pigs,  goats,  dogs,  cats,  poultry,  swans,  and  pigeons,  and  any 
other  animal,  of  whatsoever  kind  or  species,  and  whether  a  quad- 
ruped or  not,  which  is  tame,  or  which  has  been  or  is  sufficiently 
tamed  to  serve  some  purpose  for  the  use  of  man  ;  and  the  expres- 
sion "  captive  animal "  means  any  animal  (not  being  a  domestic 
animal)  of  whatsoever  kind  or  species,  whether  a  quadruped  or  not, 
including  any  bird,  fish,  or  reptile,  which  is  in  captivity,  or  confine- 
ment, or  which  is  maimed,  pinioned,  or  subjected  to  any  appliance 
or  contrivance  for  the  purpose  of  hindering  or  preventing  its  escape 
from  captivity  or  confinement  (Act  of  1911,  s.  15). 

Live  Poultry. 

The  Board  of  Agriculture  and  Fisheries  have  power  to  make 
orders  for  protecting  live  domestic  fowls,  turkeys,  geese,  ducks, 
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guinea-fowls,  and  pigeons  from  unnecessary  suffering  while  being 
conveyed  by  land  or  water,  and  for  requiring  the  cleansing  or  dis- 
infection of  receptacles  or  vehicles  used  for  the  conveyance  of  live 
poultry  [Poultry  Act,  1911  (1  &  2  Geo.  V,  c.  11),  s.  1]. 

Diseases  of  Animals. 

As  part  of  the  powers  of  the  Board  of  Agriculture  and  Fisheries 
for  the  prevention  and  checking  the  spread  of  contagious  diseases 
amongst  animals  (the  word  "  animal  "  here  meaning  horses,  cattle, 
sheep,  goats,  and  swine,  and,  in  certain  cases,  dogs,  asses,  and 
mules),  the  Board  may,  by  Order,  prohibit  and  regulate  the  carrying 
of  diseased  or  suspected  animals,  or  of  animals  into,  within,  or 
out  of  an  infected  area,  on  any  railway,  canal,  river,  or  inland 
navigable  waters,  or  on  a  highway ;  regulate  the  cleansing  and 
disinfecting  of  vehicles  used  for  carrying  animals  ;  provide  for  the 
protection  of  animals  from  unnecessary  suffering  during  transit, 
and  provide  for  the  supply  of  water  and  food  to  animals  during 
detention  or  transit,  etc.  [Diseases  of  Animals  Act,  1894  (57  & 
58  Viet.  c.  57),  s.  22].  A  number  of  such  orders  have  been  made, 
some  of  which  are  of  general  application,  while  others  are  only 
put  in  force  in  a  suspected  or  infected  area.  The  various  Orders 
are  collected  in  a  volume  published  by  the  Board,  entitled  Hand- 
book of  Diseases  of  Animals  Acts  and  Orders,  a  copy  of  which  may 
be  obtained  from  the  King's  printers  or  through  any  bookseller, 
price  2s.  A  railway  company  may  commit  an  offence  against  an 
Order  if  it  carries  cattle  in  or  out  of  an  infected  area  (Midland  R. 
v.  Freeman,  1884,  12  Q.B.D.  629). 

A  railway  company  to  which  cows  are  delivered  for  transit,  and 
which  conveys  them  by  rail,  does  not  "  permit  them  to  be  carried," 
and  is  not  "  the  person  in  charge  "  of  them,  within  the  meaning 
of  Clause  12  of  the  Animals  (Transit  and  General)  Order,  1912, 
made  under  the  Diseases  of  Animals  Act,  1894  (57  &  58  Viet.  c.  57), 
and  is  not  liable  to  be  convicted  of  "  carrying  "  them  when,  owing 
to  infirmity  and  fatigue,  they  cannot  be  carried  without  unnecessary 
suffering  (North  Staffordshire  R.  v.  Waters,  1914,  78  J.P.R.  116). 

Food  and  Water  for  Animals  Conveyed  by  Railway. 

Every  railway  company  must  make  provision,  to  the  satisfaction 
of  the  Board  of  Agriculture,  of  water  and  food,  or  either  of  them, 
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at  such  stations  as  the  Board,  by  general  or  specific  description, 
direct,  for  animals  carried,  or  about  to  be  or  having  been  carried, 
on  the  railway  of  the  company.  The  water  and  food  so  provided, 
or  either  of  them,  must  be  supplied  to  any  such  animal  by  the 
company  carrying  it,  on  the  request  of  the  consignor  or  of  any 
person  in  charge  thereof.  As  regards  water,  if,  in  the  case  of  any 
animal,  such  a  request  is  not  made,  so  that  the  animal  remains 
without  a  supply  of  water  for  twenty-four  consecutive  hours,  the 
consignor  and  the  person  in  charge  of  the  animal  will  each  be 
guilty  of  an  offence  ;  and  it  will  lie  on  the  person  charged  to  prove 
such  a  request,  and  the  time  within  which  the  animal  had  a  supply 
of  water.  But  the  Board  may,  if  they  think  fit,  by  order  prescribe 
any  other  period,  not  less  than  twelve  hours,  instead  of  the  period 
of  twenty-four  hours  aforesaid,  generally,  or  in  respect  of  any 
particular  kind  of  animals.  The  company  supplying  water  or  food 
may  make  in  respect  thereof  such  reasonable  charges  (if  any)  as 
the  Board  by  order  approve,  in  addition  to  such  charges  as  they 
are  for  the  time  being  authorised  to  make  in  respect  of  the  carriage 
of  animals.  The  amount  of  those  additional  charges  accrued  due 
in  respect  of  any  animal  will  be  a  debt  from  the  consignor  and  from 
the  consignee  thereof  to  the  company,  and  may  be  recoverable  by 
the  company  from  either  of  them,  with  costs,  by  proceedings  in 
any  court  of  competent  jurisdiction.  The  company  will  have  a 
lien  for  the  amount  thereof  on  the  animal  in  respect  whereof 
the  same  accrued  due,  and  on  any  other  animal  at  any  time 
consigned  by  or  to  the  same  consignor  or  consignee  to  be  carried 
by  the  company  [Diseases  of  Animals  Act,  1894  (57  &  58  Viet. 
c.  57),  s.  23].  Reference  should  also  be  made  to  the  Animals 
(Transit  and  General)  Order  of  1912,  the  Horses  (Importation 
and  Transit)  Order  of  1912,  and  the  Water  Supply  on  Railways 
Order  of  1895 ;  see  the  Handbook  mentioned  on  page  58, 
ante. 

Where,  owing  to  the  length  of  the  journey  or  other  special 
circumstances,  it  is  reasonably  necessary  that  animals  should  be 
fed  during  transit,  a  request  on  the  part  of  the  consignor  that  the 
railway  company  should  feed  the  animals  may  be  implied,  and  the 
company  may  recover  the  expense  from  either  the  consignor  or 
the  consignee  (Great  Southern  &  Western  R.  v.  Harrigan,  1909, 
41  Ir.  L.T.  86). 
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Obligation  of  Railway  Companies  to  Carry  Animals. 

Railway  or  canal  companies  must,  as  a  part  of  their  statutory 
obligations,  afford  reasonable  facilities  for  carrying  animals,  includ- 
ing the  provision  of  suitable  and  sufficient  trucks,  and  proper  places 
for  loading  and  unloading.  In  Roberts  v.  G.W.R.,  1858, 
4  C.B.,  N.S.  506,  it  was  held  that  the  company  were  not  bound 
to  fence  between  the  station  yard  and  the  line,  so  as  to  prevent 
animals  from  straying  on  to  the  line.  Apart  from  agreement,  a 
railway  company  is  not  bound  to  carry  animals  by  special  trains, 
or  to  dispatch  trains  except  within  a  reasonable  time  after  the 
delivery  to  them  of  the  animals  ;  what  is  a  reasonable  time  is  a 
question  for  the  jury  in  each  case.  If  a  company  does  not  provide 
facilities  for  the  ordinary  carriage  of  animals,  it  fails  in  one  of  its 
statutory  duties  ;  and  if  it  receives  cattle  for  carriage  and  there 
is  no  ordinary  cattle  train  running  within  a  reasonable  time,  the 
company  must  run  a  special  train,  or  be  responsible  for  loss  due 
to  delay.  (See  Donohoe  v.  L.  6-  N.W.R.,  1867,  15  W.R.  792; 
Bottand  v.  M.S.  6-  L.R.,  1863,  15  Ir.  C.L.  560.) 

Limitation  of  Liability. 

A  company  carrying  animals  is  not  bound  to  accept  in  respect 
thereof  all  the  liabilities  of  common  carriers,  for  it  is  provided  by 
Section  7  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet. 
c.  31),  that— 

Every  railway  company  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof, 
occasioned  by  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition,  or  declaration  made  and 
given  by  such  company  contrary  thereto,  or  in  anywise  limiting 
such  liability  ;  every  such  notice,  condition,  or  declaration  being 
hereby  declared  to  be  null  and  void.  Provided  always  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  said  companies 
from  making  such  conditions  with  respect  to  the  receiving,  for- 
warding, and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
things,  as  shall  be  adjudged  by  the  Court  or  judge  before  whom 
any  question  relating  thereto  shall  be  tried  to  be  just  and  reasonable. 
Provided  always  that  no  greater  damages  shall  be  recovered  for 
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the  loss  of  or  for  any  injury  done  to  any  of  such  animals  beyond 
the  following  sums  :  For  any  horse,  £50 ;  for  any  neat  cattle,  per 
head,  £15  ;  for  any  sheep  or  pig,  per  head,  £2  ;  unless  the  person 
sending  or  delivering  the  same  to  the  company  shall,  at  the  time 
of  such  delivery,  have  declared  them  to  be  respectively  of  higher 
value  than  as  above  mentioned  ;  in  which  case  the  company  may 
demand  and  receive  by  way  of  compensation  for  the  increased  risk 
and  care  thereby  occasioned,  a  reasonable  percentage  upon  the 
excess  of  the  value  so  declared  above  the  respective  sums  so  limited 
as  aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary 
rate  of  charge  ;  and  such  percentage  or  increased  rate  of  charge 
shall  be  notified  in  the  manner  prescribed  by  the  Carriers  Act, 
1830  (2  Geo.  IV  and  1  Will.  IV,  c.  68) .  The  proof  of  the  value  of  such 
animals,  and  the  amount  of  the  injury  done  thereto,  in  all  cases  lie 
upon  the  person  claiming  compensation  for  such  loss  or  injury. 

No  special  contract  between  the  company  and  any  other  parties 
respecting  the  receiving,  forwarding,  or  delivering  of  any  animals, 
articles,  goods,  or  things,  shall  be  binding  upon  or  affect  any  such 
party  unless  the  same  be  signed  by  him,  or  by  the  person  delivering 
such  animals,  articles,  goods,  or  things  respectively  for  carriage. 

The  above  section  applies  to  all  animals  usually  carried  by 
railway,  such  as  horses,  cattle,  sheep,  swine,  dogs,  etc.  (Dickson  v. 
G.N.R.  1886,  18  Q.B.D.  176;  Harrison  v.  L.B.  6-  S.C.R.,  1862, 
2  B.  &  S.  122). 

Declaration  of  Value. 

As  regards  the  limitation  of  the  amount  of  damages  for  injury 
to  any  one  animal  of  the  classes  mentioned  in  the  Section,  it  will 
be  seen  that  the  company  cannot  be  compelled  to  pay  more  than 
the  stated  sum,  unless  the  consignor  or  his  agent  has  declared  a 
higher  value  (Hill  v.  L.  &  N.W.R.,  1880,  42  L.T.R.  513.)  The 
declaration  binds  the  owner  ;  e.g.,  if  he  declares  that  an  animal  is 
worth  so  much,  he  will  not  be  allowed  afterwards  to  say  that  it  was 
worth  more  (McCance  v.  L.  &  N.W.R.,  1864,  3  H.  &  C.  343).  It  is 
only  when  a  declaration  has  been  made  that  the  company  can 
demand  to  be  paid  for  the  increased  risk,  they  cannot  act  upon 
information  casually  derived  from  some  other  source  (Robinson  v. 
L.  6-  S.W.R.,  1865,  19  C.B.,  N.S.  51) ;  and  if  an  animal  is  injured 
before  the  declaration  has  been  made,  the  company  will  only  be 
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liable  up  to  the  statutory  limit  (Hodgman  v.  West  Midland  R., 
1864,  5  B.  &  S.  163). 

Liability  under  Special  Contract. 

The  subject  of  the  exemption  of  railway  and  canal  companies 
from  liability  by  a  special  contract  is  treated  generally  at  page  138, 
post.  In  Berry  v.  S.E.R.,  1902,  18  T.L.R.  159,  where  one  of  a 
pair  of  horses  was  killed  on  the  journey,  and  the  consignee  refused 
to  accept  the  remaining  horse,  it  was  held  that  only  £50  in  respect 
of  the  animal  killed  could  be  recovered  from  the  company,  who 
were  not  responsible  for  the  depreciation  caused  to  the  surviving 
horse  as  one  of  a  pair.  In  Williams  v.  M.R.,  1908,  1  K.B.  252, 
a  dog  was  handed  to  the  defendants  for  carriage  under  a  special 
contract,  which  contained  a  condition  that  the  company  would 
not,  "  in  any  case,  be  responsible  beyond  £2  for  each  dog,  unless 
a  higher  value  be  declared  at  the  time  of  delivery  to  the  company, 
and  a  percentage  of  1J  per  cent,  paid  upon  the  excess  value  so 
declared."  The  dog  was  lost,  and  the  plaintiff  sought  to  recover 
£300  in  respect  of  his  loss.  He  had  made  no  declaration  as  to 
value.  It  was  held  that  the  special  rate  was  just  and  reasonable, 
and  that  the  plaintiff  could  only  recover  £2.  In  Dickson  v.  G.  N. R., 
1886,  18  Q.B.D.  176,  a  condition  imposing  a  percentage  of  5  per 
cent,  had  been  held  to  be  unreasonable  ;  and,  in  referring  to  that 
decision  in  his  judgment  in  the  later  case,  Lord  Halsbury  said  : 
"  No  doubt  it  was  there  held  that  a  rate  of  5  per  cent,  was 
unreasonable,  but  that  was  only  upon  the  ground  that  the  per- 
centage was  too  high.  But,  upon  that  having  been  decided,  the 
representatives  of  the  railway  companies  appear  to  have  met 
together  and  agreed  among  themselves  to  reduce  the  rate  to  1J  per 
cent.  I  should  say  that  the  fact  that  they  had  so  met,  and,  with 
that  case  before  them,  endeavouring  to  meet  the  law  therein  laid 
down,  had  arrived  at  the  conclusion  that  this  percentage  was  a 
reasonable  one  ;  and  the  fact  that  this  rate  so  arrived  at  has  been 
charged  for  the  last  sixteen  or  seventeen  years  without  ever  having 
been  challenged  or  objected  to  till  now,  were  in  themselves  some 
evidence  of  the  reasonableness  of  the  charge." 

Just  and  Reasonable  Conditions. 

In  Pardington  v.  South  Wales  R.,  1856,  1  H.  &  N.  392,  cattle 
were  sent  by  railway  under  the  charge  of  a  drover,  who  travelled 
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with  a  free  pass.     The  consignment  note,  which  was  signed  by  the 
drover,  contained  the  following  stipulation — 

"  The  company  is  to  be  held  free  from  all  risk  or  responsibility 
in  respect  of  any  loss  or  damage  arising  in  the  loading  or  unloading, 
from  suffocation,  or  from  being  trampled  on,  bruised,  or  otherwise 
injured  in  transit,  from  fire,  or  from  any  other  cause  whatsoever. 
The  company  is  not  to  be  held  responsible  for  carriage  or  delivery 
within  any  definite  or  certain  time,  nor  in  time  for  any  particular 
market." 

The  cattle  were  not  put  into  the  trucks  ordinarily  used  for  the 
carriage  of  cattle,  but  into  two  vans  used  for  the  carriage  of  goods, 
which  were  entirely  closed  on  every  side,  and  could  only  be  opened 
at  the  top.  The  drover  saw  all  this,  and  did  not  complain  ;  and 
the  train  started  with  the  cattle  in  these  vans,  and  the  drover  in  a 
railway  carriage.  On  arriving  at  the  end  of  the  journey,  it  was 
found  that  the  lid  of  one  of  the  vans  had,  from  some  unascertained 
cause,  been  closed,  and,  on  opening  it,  some  of  the  cattle  were 
found  suffocated  and  others  much  injured.  Those  in  the  other 
van,  where  the  lid  remained  open,  arrived  safely.  It  was  held 
that  the  stipulation  was  a  just  and  reasonable  condition. 

Wilful  Misconduct. 

In  an  Irish  case,  Nevin  v.  Great  Southern  &  Western  R.,  1891, 
30  L.R.  Ir.  125,  horses  were  sent  for  carriage  by  ordinary  goods 
train.  There  were  several  rates  for  the  conveyance  of  horses — 
two  rates  for  conveyance  in  horse-boxes,  and  a  much  lower  rate 
for  conveyance  in  ordinary  goods  wagons  at  owner's  risk — the 
company  in  such  case  to  be  exempt  from  all  liability  except  for 
wilful  misconduct,  and  not  for  more  than  £10  in  respect  of  any 
one  horse.  At  the  full  rate  for  horse-boxes,  the  company  under- 
took the  ordinary  responsibilities  of  carriers.  When  the  horses 
arrived  at  the  dispatch  station,  there  were  no  horse-boxes  available, 
and  the  horses  were  put  into  ordinary  wagons  by  the  company's 
servant ;  the  plaintiff  made  no  objection,  and  signed  an  owner's 
risk  contract  containing  the  above  conditions,  and  also  signed  a 
declaration  that  the  value  of  each  horse  did  not  exceed  £10. 
Some  of  the  horses  were  injured  during  the  journey.  It  was  held 
(1)  that,  having  regard  to  the  alternative  rates,  the  contract  of 
carriage  was  a  reasonable  one,  and  was  not  rendered  unreasonable 
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by  the  want  of  horse-boxes  at  the  station,  in  the  absence  of  any 
requisition  for  them  by  the  plaintiffs  ;  (2)  that  there  was  not  any 
implied  condition  in  the  contract  that  the  wagons  supplied  were 
reasonably  fit  for  the  conveyance  of  horses  ;  (3)  that  the  plaintiffs, 
having  signed  a  declaration  that  the  horses  were  under  the  value 
of  £10  each,  were  precluded  from  objecting  that  the  conditions 
were  unreasonable  as  exempting  the  company  from  liability  beyond 
that  amount,  even  in  case  of  wilful  misconduct. 

Unreasonable  Conditions  of  Carriage. 

Examples  of  unreasonable  conditions  are  :  That  the  company 
will  not  be  liable  for  damage  to  cattle  unless  the  alleged  injury 
is  pointed  out  at  the  time  of  unloading  (Lloyd  v.  Waterford  & 
Limerick  R.,  1862,  15  I.R.,  C.L.  37) ;  that  the  company  will  not 
be  answerable  for  any  consequences  arising  from  over-carriage, 
detention,  or  delay  in,  or  in  relation  to,  the  conveying  or  delivering 
of  the  animals,  however  caused  (Allday  v.  G.W.R.,  1864, 
5  B.  &  S.  903 ;  Kirby  v.  G.W.R.,  1868,  18  L.T.R.  658  ;  Gregory 
v.  West  Midland  R.,  1864,  2  H.  &  C.  944)  ;  if,  however,  the  company 
had  charged  a  lower  rate  in  consideration  of  the  consignor  agreeing 
to  the  condition,  there  would  have  been  a  special  contract  which 
would  probably  have  been  held  to  be  binding  (see  Nevin  v.  Great 
Southern  6-  Western  R.,  cited  on  p.  63,  ante)  ;  a  condition 
relieving  the  company  from  all  risks  of  loading,  and  unloading, 
and  carriage,  however  caused  (Booth  v.  N.E.R.,  1867,  L.R. 
2  Ex.  173) ;  a  condition  that  the  company  should  not  be 
responsible  for  the  insufficiency  of  the  trucks  or  vehicles  provided 
(M'Manus  v.  L.  &  Y.R.,  1859,  4  H.  &  N.  327) ;  but  if  the  con- 
signor chooses  to  take  the  risk  of  an  unsuitable  vehicle  in  con- 
sideration of  obtaining  a  lower  rate  of  carriage,  the  condition 
would  be  reasonable  (Nevin  v.  Great  Southern  &  Western  R., 
supra) ;  a  condition  that  the  company  will  not  be  responsible  for 
injury  by  reason  of  overcrowding  (Corrigan  v.  Great  Northern  of 
Ireland  R.,  1879,  6  L.R.  Ir.  90)  ;  but  if  the  overcrowding  is  at 
the  owner's  request,  the  condition  will  be  reasonable  (Sheridan 
v.  Midland  Great  Western  R.,  1888,  24  L.R.  Ir.  146)  ;  a  condition 
that  the  company  will  not  be  responsible  for  the  proper  sorting 
out  of  the  owner's  from  other  cattle  (M'Nally  v.  L.  6-  Y.R.,  1880, 
8  L.R.  Ir.  81). 
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Negligence  of  Company's  Servants. 

t 

A  condition  that  purports  to  relieve  the  railway  company  from 
responsibility  for  injury,  however  caused,  will  not  operate  to 
release  them  for  responsibility  for  the  negligence  of  their  servants 
or  agents,  unless  there  is  a  fair  alternative  offered  to  the  sender. 
(See  p.  150,  post.)  Such  an  alternative  is  generally  a  lower  rate 
of  carriage  (M.S.  £  L.R.  v.  Brown,  1883,  8  A.C.  703).  The  same 
observation  applies  to  a  condition  that  the  company  shall  only 
be  responsible  for  loss  caused  by  wilful  misconduct  (G.W.R.  v. 
(McCarthy,  1887,  12  A.C.  218  ;  Knox v.  G.N.R.,  1896,  2  Ir.R.  632), 
or  for  loss  occasioned  by  the  intentional  and  wilful  neglect  or  mis- 
conduct of  the  company's  servants  acting  within  the  scope  of  their 
authority  (Curran  v.  Midland  Great  Western  R.,  1896,  2  Ir.  R.  183). 

A  condition  that  the  company  shall  not  be  liable  for  damage 
to  horses  or  cattle  caused  by  kicking,  plunging,  or  restiveness,  will 
not  relieve  them  from  responsibility  if  the  restiveness  is  caused 
by  their  negligence.  (See  Gill  v.  M.S.  6-  L.R.,  1873,  L.R.  8  Q.B. 
186.) 

Construction  of  Conditions. 

When  animals  are  carried  under  a  contract  imposing  conditions 
which  purport  to  relieve  the  railway  company  from  some  of  their 
ordinary  responsibility,  the  contract  must  be  construed  fairly  as 
between  the  parties,  and  the  company  will  not  escape  liability  for 
something  that  is  not  within  a  reasonable  condition.  A  good 
example  of  this  was  shown  in  Gordon  v.  G.W.R. ,  1881,  8  Q.B.D.  44, 
where  the  plaintiff  delivered  cattle  to  the  defendants  to  be  carried 
on  their  railway.  The  cattle  were  consigned  and  the  carriage 
prepaid  at  owner's  risk  rate,  which  was  lower  than  the  ordinary 
rate  charged  by  the  company.  The  special  condition  which  had 
been  signed  by  the  plaintiff  exonerated  the  company  from  "  any 
loss  or  detention  of  or  injury  to  the  said  animals,  or  any  of  them, 
in  the  receiving,  forwarding,  or  delivery  thereof,  except  upon  proof 
that  such  loss,  detention,  or  injury  arose  from  the  wilful  misconduct 
of  the  company  or  its  servants."  Owing  to  the  mistake  of  a  rail- 
way clerk,  the  consignment  note  was  not  marked  "  carriage  pre- 
paid," and  the  company's  servants  at  the  terminal  refused  to 
deliver  the  cattle  to  the  plaintiff,  alleging  that  the  carriage  had 
not  been  paid.  Two  days  later,  the  mistake  having  been 
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discovered,  the  cattle  were  delivered.  The  plaintiff  brought  an 
action  for  damages  for  detention.  It  was  held  that  a  detention 
such  as  this,  being  an  intentional  refusal  to  deliver  by  reason  of  a 
mistaken  claim  or  lien,  was  not  a  detention  within  the  condition, 
which  meant  something  that  prevented  the  company  from  deliver- 
ing at  the  proper  time.  In  this  case  there  was  nothing  like  a 
detention  in  the  course  of  delivery,  but  a  refusal  to  let  the  plaintiff 
take  the  cattle,  on  the  ground  that  the  company  had  a  lien  which 
did  not  in  fact  exist.  The  company,  therefore,  were  not  protected 
by  the  condition,  and  the  plaintiff  was  entitled  to  recover. 

Railway  Companies  as  Common  Carriers  of  Animals. 

When  a  railway  company  professes  to  carry  animals  without 
imposing  any  conditions,  they  are  responsible  in  the  same  way 
as  is  a  common  carrier  of  goods,  namely,  for  the  safe  carriage  and 
delivery  of  the  animal,  subject  to  exemption  in  respect  of  loss 
caused  by  the  act  of  God  or  the  King's  enemies  ;  and  with  a  further 
exemption  in  respect  of  loss  caused  by  the  development  of  some 
latent  inherent  vice  or  "  proper  vice  "  in  the  animal,  or  by  the 
unusual  and  extraordinary  restiveness  of  the  animal.  Losses 
arising  from  the  act  of  God  or  the  King's  enemies  are  dealt  with  in 
detail  later  on  (see  p.  80,  post)  ;  and  it  is  only  necessary  to  say 
further  that  where  delay  results  from  such  a  cause,  it  would 
seem  that  the  railway  company  will  not  be  responsible  to  the 
owner  for  depreciation  in  the  value  of  the  animals  owing  to  non- 
feeding  (Briddon  v.  G.N.R.,  1858,  28  L.J.  Ex.  51).  This,  of 
course,  does  not  affect  the  company's  statutory  obligations  to 
provide  food  and  water  (see  p.  58,  ante)  ;  and,  in  cases  of  ordinary 
delay,  it  will  be  the  duty  of  the  company  to  feed  the  animals,  and 
they  will  be  liable  for  the  consequences  of  any  neglect  of  this  duty. 
(See  Allday  v.  G.W.R.,  1864,  5  B.  &  S.  903 ;  Cunan  v.  Midland 
Great  Western  R.,  1896,  2  Ir.  R.  183.) 

Inherent  Vice. 

As  regards  the  inherent  vice  exemption,  the  law  was  well  stated 
by  Willes,  J.,  in  Blower  v.  G.W.R.,  1872,  L.R.  7  C.P.  655  :  "  Com- 
mon carriers  are  liable  for  the  safe  delivery  of  live  animals,  as  well 
as  with  respect  to  all  other  goods,  but  there  is  this  exception, 
resting  upon  the  common  sense  of  mankind,  namely,  with  regard 
to  any  accident  which  occurs  by  reason  of  the  proper  vice  of  the 
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thing  itself  ;  that  is  to  say,  by  reason  of  its  nature,  which  may  lead 
to  its  destruction.  That  proper  vice  does  not  mean  a  moral  vice 
of  the  thing  itself  or  its  owner.  It  is  something  naturally  inherent 
in  the  thing,  which  by  its  natural  development  leads  to  the  destruc- 
tion of  the  thing.  If  such  exists  in  the  thing  and  leads  to  its 
destruction,  it  is  not  a  liability  involved  in  the  contract."  In  the 
above  case,  a  bullock,  one  of  a  number  of  cattle  delivered  to  a 
railway  company,  was  properly  loaded  into  a  proper  truck,  which 
was  properly  fastened  and  secured.  In  the  course  of  the  journey, 
the  bullock  escaped  from  the  truck  and  was  found  lying 
dead  on  the  side  of  the  railway  line.  The  evidence  proved  that 
there  was  no  negligence  on  the  part  of  the  company's  servants, 
and  it  was  found,  as  a  fact,  that  the  bullock  had  made  its  escape 
entirely  by  its  own  exertions.  The  Court  held  that  the  company 
were  not  liable  for  the  loss  of  the  animal. 

In  another  case,  the  defendants  had  carried  a  horse.  At  the 
end  of  the  journey  it  was  found  to  be  injured.  No  accident  had 
happened  to  the  train,  and  no  negligence  was  proved  against  the 
defendants.  The  horse  was  quiet  and  accustomed  to  travel  by 
rail.  It  was  held  that  the  defendants  were  not  liable,  since  it  was 
to  be  inferred  that  the  injuries  resulted  from  the  proper  vice  of  the 
horse  (Kendall  v.  L.  <£  S.W.R.,  1872,  L.R.  7  Ex.  373) ;  and  a 
like  decision  was  come  to  in  Ralston  v.  Caledonian  R.,  1878, 
5  S.C.,  4th  Series,  671,  where  a  horse,  having  been  fastened 
in  the  usual  way  in  a  railway  horse-box,  was  injured  by  struggling 
through  the  feeding  window  into  the  adjoining  compartment. 

The  mere  fact  that  an  animal  is  found  dead  or  injured  in  a  truck 
is  not  of  itself  evidence  of  negligence  by  the  company's  servants 
(Russell  v.  L.  <§•  S.W.R.,  1908,  24  T.L.R.  548) ;  and  owing  to  the 
possible  application  of  this  doctrine  of  inherent  vice,  it  will,  in 
most  cases,  be  necessary  for  an  owner  to  be  prepared  with  some 
evidence  of  neglect  or  default  on  the  part  of  the  railway  company, 
and  more  especially  so  when  the  carriage  has  been  done  under  some 
reasonable  condition  or  special  contract,  the  effect  of  which  is  to 
lessen  the  company's  common  law  liability.  In  these  last  cases, 
the  onus  of  proof  is  upon  the  owner  who  seeks  to  recover,  and  it  is 
incumbent  upon  him  to  give  affirmative  evidence  of  negligence  on 
the  part  of  the  company.  Thus,  if  an  animal  is  found  injured  in 
a  truck,  and  it  is  proved  that  the  mode  of  carriage  was  not  a  proper 
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one,  or  that  the  fastenings,  couplings,  or  appliances  were  defective, 
or  that  there  was  undue  and  violent  shunting,  and  the  like,  there 
is  evidence  from  which  it  may  be  inferred  that  the  injuries  were 
caused  by  negligence  (see  Pickering  v.  N.E.R.,  1887,  4  T.L.R.  7)  ; 
but  where  cows  were  found  injured  in  a  truck,  and  the  owner  gave 
his  opinion  that  the  injuries  were  caused  by  undue  shunting  and 
jerking  of  the  train,  it  was  held  that  he  had  not  discharged  the 
onus  put  upon  him  by  the  special  contract,  and  judgment  was 
given  for  the  company  (Smith  v.  M.R.,  1887,  57  L.T.R.  813). 

Defective  Fastenings. 

If  an  owner  when  delivering  an  animal  to  be  carried  provides 
the  means  for  securing  the  animal,  the  railway  company  will  not 
be  responsible  if  the  animal  is  injured  owing  to  the  insufficiency 
of  such  means,  e.g.,  where  a  dog  slips  its  collar  (Richardson  v. 
N.E.R.,  1872,  L.R.  7  C.P.  75) ;  but  if  the  insufficiency  is  clear 
when  the  animal  is  delivered,  the  company's  servants  should,  in 
most  cases,  see  that  a  proper  fastening  is  supplied,  and  if  they 
neglect  to  do  so  they  may  be  made  liable  for  injury  happening  to 
the  animal  owing  to  the  insecurity  (Stuart  v.  Crowley,  1818, 
2  Stark.  323).  So,  too,  the  company  will  be  liable  if  their  servants 
are  guilty  of  negligence  in  securing  the  animal,  even  if  secured 
in  the  presence  of  the  owner  (Paxton  v.  N.B.R.,  1870,  9  S.C., 
3rd  series,  50)  ;  or  in  liberating  the  animal  (Gill  v.  M.S.  6-  L.R., 
1873,  L.R.  8  Q.B.  186,  a  case  where  a  porter  unfastened  a  car  con- 
taining a  cow,  though  warned  that  if  he  did  so  the  cow  would  run 
at  him.  He  let  the  cow  out,  and  she  ran  about  the  yard  and  was 
killed  by  a  passing  train.  The  company  were  held  liable). 

Duty  of  Consignee  of  Animals. 

The  consignee  must  be  ready  to  receive  the  animal  when  the 
journey  has  been  completed,  and  to  remove  it  from  the  company's 
premises.  If  he  is  not,  the  company  will  not  be  responsible  for 
injury  to  the  animal  during  the  period  of  waiting  for  the  consignee 
to  take  delivery  (Wise  v.  G.W.R.,  1856,  1  H.  &  N.  63) ;  and, 
further,  the  railway  company  is  entitled  to  charge  the  owner  with 
expenses  reasonably  incurred  in  having  the  animal  properly  cared 
for  (G.N.R.  v.  Swaffield,  1874,  L.R.  9  Exch.  132).  If,  though  the 
consignee  takes  possession  of  the  animal,  he  does  not  remove  it 
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from  the  carrier's  premises,  the  carrier's  liability  as  such  has  ceased 
(Shepherd  v.  Bristol  6-  Exeter  R.,  1868,  L.R.  3  Exch.  189). 

Except  as  mentioned  in  this  Part,  the  carriage  of  animals  is 
governed  by  the  law  relating  to  the  carriage  of  goods,  for  which 
reference  should  be  made  to  Part  IV  (pp.  70,  et  seq.). 


PART   IV 
CARRIAGE  OF  GOODS 


SECTION  I 
THE  CARRIER'S  DUTY  TO  CARRY  THE  GOODS 

Carrier  must  Accept  Goods. 

A  COMMON  carrier,  unless  he  has  a  reasonable  excuse,  is  bound  to 
receive  and  carry  all  goods  brought  to  him  for  carriage  by  persons 
who  are  ready  and  willing  to  pay  the  usual  or  reasonable  price  for 
their  conveyance,  and,  unless  he  has  a  reasonable  excuse  for  refusal 
to  receive  or  carry,  a  carrier  who  declines  goods  may  possibly  be 
indicted  for  neglect  of  duty  (see  Pozzi  v.  Shipton,  1838,  IP.  &  D.  4) ; 
and  may  be  sued  by  the  owner  of  the  goods  in  respect  of  damage 
or  loss  caused  by  such  refusal  (Johnson  v.  M.R.,  1849,  4  Exch.  367). 
As  to  the  special  position  of  railway  and  canal  companies,  see 
Section  V,  post. 

If  a  person  chooses  to  profess  to  be  a  common  carrier,  the  law 
creates  a  duty  to  receive  things  brought  for  carriage,  and  he  may 
be  liable  ex  debito  for  a  refusal  to  receive.  But  this  duty  is  regu- 
lated according  to  his  will  in  many  respects.  He  may  choose  the 
kind  of  conveyance,  the  times  for  transit,  the  mode  of  delivery, 
the  articles  that  he  will  profess  to  carry,  what  price  he  will  have, 
when  it  shall  be  paid  ;  and  the  duty  to  receive  is  always  limited 
by  his  convenience  to  carry  (per  Erie,  J.,  in  M'Manus  v.  L.  6-  Y.R., 
1859,  4  H.  &  N.  32). 

A  common  carrier  from  a  place  within  the  realm  to  a  place 
without  the  realm  is  subject  to  the  same  liabilities  at  common 
law  as  a  common  carrier  who  carries  only  within  the  realm 
(Crouch  v.  L.  &  N.W.R.,  1854,  14  C.B.  255). 

Excuses  for  Refusal  to  Receive  Goods. 

A  carrier  is  justified  in  refusing  goods  that  are  not  of  the  sort 
he  professes  to  carry,  or  if  he  is  not  ready  to  start  his  accustomed 
journey,  or  if  his  cart  or  other  medium  of  conveyance  is  full,  or 
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because  the  goods  are  brought  to  him  at  an  unreasonable  time, 
or  because  the  goods  are  of  a  dangerous  or  exceptionally  hazardous 
nature,  or  are  such  as  cannot  lawfully  be  carried  by  him,  or  cannot 
be  conveniently  carried  with  security,  having  regard  to  the  accom- 
modation he  is  able  to  provide.  (See  Lane  v.  Cotton,  1701,  1  Lord 
Raymond,  652.) 

If  goods  cannot  be  carried  safely  owing  to  the  unsettled  con- 
dition of  the  country  through  which  they  would  have  to  pass,  the 
carrier  will  be  justified  in  refusing  to  receive  them  (Edwards  v. 
Sherratt,  1801,  1  East  604).  If  goods  tendered  for  carriage  are 
not  in  a  fit  condition  to  be  carried,  having  regard  to  the  ordinary 
requirements  of  business,  the  carrier  may  refuse  to  receive  them 
until  they  are  put  into  a  state  of  fitness  (Keddie,  Gordon  &  Co. 
v.  N.B.R.,  1886,  24  Sc.  L.R.  172). 

Profession  to  Carry. 

A  carrier  may  limit  his  business  to  the  carriage  of  particular 
kinds  of  goods,  and  cannot  be  compelled  to  carry  other  goods  as 
a  common  carrier  (Johnson  v.  M.R.,  1849,  4  Ex.  367)  ;  though  he 
may  accept  and  carry  them  under  a  special  contract  with  the 
customer,  whereby  he  mitigates  or  altogether  relieves  himself  from 
responsibility  for  anything  but  his  own  or  his  servants'  negligence 
or  illegal  act.  (See  Peek  v.  North  Staffs.  R.,  1863, 10  H.  L.,  Cas.  473 ; 
and  p.  116,  post.) 

Dangerous  Goods. 

A  carrier  will  not  be  responsible  for  the  loss  of  goods  of  a 
dangerous  nature,  or  of  goods  which  may  need  special  precautions 
to  be  used  in  their  handling  and  carriage,  unless  the  fact  of  the 
dangerous  or  special  character  is  communicated  to  the  carrier, 
so  that  he  may  exercise  his  option  to  refuse  to  carry  the  goods 
(see  p.  73,  post),  or  may  adopt  such  precautions  as  may  be 
necessary. 

A  person  who  sends  dangerous  goods  by  a  carrier  under  the 
guise  of  ordinary  goods  may  be  made  responsible  for  damages 
caused  by  the  dangerous  articles.  In  Bam  field  v.  Goole  &  Sheffield 
Transport  Co.,  1910,  2  K.B.  94,  a  consignor  was  held  liable  in 
damages  for  sending  as  "  general  cargo  "  dangerous  goods,  which 
emitted  poisonous  fumes  during  transit,  causing  the  death  of  the 
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carrier,   although  he  did   not   know  nor  had   he   the   means   of 
knowing  that  the  goods  carried  were  dangerous. 

If  the  sender  of  goods,  however,  has  no  knowledge  of  the  con- 
tents of  the  packages,  and  forwards  them  without  negligence,  he 
will  not  be  liable  (Hearne  v.  Garton,  1859,  2  E.  &  E.  66). 

Explosives. 

The  Explosives  Act,  1875  (38  &  39  Viet.  c.  17),  Section  3,  defines 
the  word  "  explosive "  as  meaning  gunpowder,  nitro-glycerine, 
dynamite,  gun-cotton,  blasting  powders,  fulminate  of  mercury  or 
of  other  metals,  coloured  fires,  and  every  other  substance,  whether 
similar  to  those  already  mentioned  or  not,  used  or  manufactured 
with  a  view  to  produce  a  practical  effect  by  explosion  or  a  pyro- 
technic effect  ;  and  as  including  fog-signals,  fireworks,  fuzes, 
rockets,  percussion  caps,  detonators,  cartridges,  ammunition  of  all 
descriptions,  and  every  adaptation  or  preparation  of  an  explosive. 

By  Section  35  of  the  Explosives  Act,  1875,  every  railway  and 
canal  company  over  whose  railway  or  canal  any  gunpowder  or 
other  explosives  are  carried,  or  intended  to  be  carried,  shall,  with 
the  sanction  of  the  Board  of  Trade,  make  bye-laws  for  regulating 
the  conveyance,  loading  and  unloading  of  such  gunpowder  or  other 
explosives  on  the  railway  or  canal  of  the  company  making  the 
bye-laws. 

Orders  as  to  Carriage  of  Explosives. 

The  carriage  of  explosives  can  only  be  undertaken  in  strict 
accordance  with  the  Regulations  contained  in  various  Orders  made 
by  the  Secretary  of  State  (those  made  up  to  the  end  of  1903  will 
be  found  in  the  Statutory  Rules  and  Orders  Revised  (Vol.  IV), 
and  subsequent  Orders  in  the  Statutory  Rules  and  Orders  for  the 
year  of  the  date  of  each  Order),  and  with  the  bye-laws  of  the  rail- 
way or  canal  company  concerned.  Most  of  the  railway  companies 
have  adopted  the  Model  Bye-laws,  a  copy  of  which  can  be  obtained 
from  the  Railway  Department,  Board  of  Trade,  Whitehall,  London, 
S.W.  These  regulations  and  bye-laws  deal  with  the  packing, 
marking,  conveyance,  loading,  and  unloading  of  the  explosive,  and 
render  offenders  liable  to  serious  pecuniary  penalties,  and  in  some 
cases  to  forfeiture  of  the  offending  goods.  The  Secretary  of  State 
has  also  made  various  bye-laws  for  regulating  the  conveyance  of 
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explosives  by  road.  Both  the  sender  of  the  goods  and  the  carrier 
have  a  duty  to  see  that  the  conditions  are  observed,  and  may  be 
fined  for  any  infringement,  unless  he  can  prove  that  he  had  sup- 
plied proper  means  and  issued  proper  orders  for  the  observance 
of  the  conditions,  and  used  due  diligence  to  enforce  such  observance. 

Notice  to  Carrier. 

Railway  companies  are  not  bound  to  be  common  carriers  of 
explosives,  and  no  one  can  oblige  a  company  to  carry  corrosive 
or  explosive  goods  which,  in  the  opinion  of  the  company,  are  of 
a  dangerous  nature  ;  and  a  penalty  of  £20  may  be  imposed  on 
anyone  who  sends  such  goods  (e.g.,  aquafortis,  oil  of  vitriol,  gun- 
powder, matches)  by  railway  without  distinctly  informing  the  com- 
pany of  their  nature,  marking  the  nature  of  the  goods  on  the  out- 
side of  the  package,  or  otherwise  giving  notice  in  writing  to  the 
servant  of  the  company  with  whom  they  are  left.  Further,  any- 
one who  sends  dangerous  goods  by  a  carrier  without  informing  the 
carrier  of  their  nature  will  be  liable  for  any  loss,  damage,  or  injury 
that  may  be  caused  by  such  goods  (Farrant  v.  Barnes,  1862, 
11  C.B.,  N.S.  553).  Should  a  railway  company  suspect  a  package, 
they  may  require  it  to  be  opened,  or  refuse  to  carry  it  [Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  s.  105]. 

Ammunition  for  Troops. 

A  railway  company  must,  upon  being  regularly  required  to  do  so, 
carry  gunpowder  and  ammunition  for  the  use  of  His  Majesty's 
Forces. 

Rates  for  Carriage  of  Dangerous  Goods. 

Goods  which  are  not  included  in  any  part  of  the  statutory 
classification,  and  which  are  declared  by  a  railway  company, 
acting  bond  fide,  to  be  dangerous  goods,  are  "  dangerous  goods  " 
within  the  meaning  of  Part  IV  of  the  statutory  schedule  to  the 
Railway  Charges  Acts  (see  p.  251,  post).  In  N.E.R.  v.  Reckitt 
&  Sons,  Ltd.,  1913,  29  T.L.R.  573,  the  Court,  on  the  application 
of  the  railway  company,  make  a  declaration  that  liquid  metal 
polish  having  a  flash  point  of  over  73°  Fahr.  (Abel  close  test),  in 
securely  closed  tins  in  cases,  was  "  dangerous  goods "  within 
Part  IV  of  the  statutory  schedule. 
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Petroleum. 

Petroleum  and  other  inflammable  oils  and  carbide  of  calcium 
may  only  be  carried  when  contained  in  vessels  labelled  with  the 
description  of  the  contents,  the  words  "  highly  inflammable  "  or 
some  other  prescribed  suitable  intimation  of  the  character  of  the 
article,  and  with  the  name  and  address  of  the  sender.  (See 
Petroleum  Act,  1871  (34  &  35  Viet.  c.  105),  s.  6,  and  various 
Orders  in  Council.)  The  penalty  for  non-observance  of  this 
requirement  is  not  exceeding  £5  and  the  forfeiture  of  the  goods. 

Information  as  to  Contents  of  Package. 

A  carrier  has  not  a  general  right  to  be  informed,  in  every  case 
and  under  all  circumstances,  of  the  contents  of  packages  tendered 
for  carriage  (Crouch  v.  L.  &  N.W.R.,  1854,  14  C.B.  255)  ;  but 
if  the  goods  are  of  such  a  nature  as  to  require  any  special  care 
in  dealing  with  them,  the  owner  should  inform  the  carrier 
(Baldwin  v.  L.C.  &  D.R.,  1882,  L.R.  9  Q.B.D.  582). 

Under  the  Carriers  Act,  1830  (11  Geo.  IV  and  1  Will.  IV  c.  68), 
the  value  and  contents  of  parcels  containing  certain  specified 
articles  must  be  declared  by  the  sender  (see  p.  117,  post).  In  the 
case  of  dangerous  goods,  too,  the  carrier  is  entitled  to  be  told  what 
he  is  being  invited  to  carry  (see  p.  73,  ante).  In  general,  however, 
the  sender  of  a  parcel  is  under  no  obligation  to  disclose  its  contents  ; 
but  if  questions  put  by  the  carrier  are  answered  improperly,  so  as 
to  deceive  him,  the  contract  of  carriage  may  be  vitiated  by  the 
fraud,  and  the  carrier  be  under  no  liability  as  regards  the  goods. 
(See  Walker  v.  Jackson,  1842,  10  M.  &  W.  161,  where  the  facts 
were  that  a  phaeton  was  delivered  for  carriage  on  a  ferry-boat. 
In  a  box  under  the  seat,  jewellery  and  watches  were  packed,  but 
nothing  was  said  about  this  to  the  carrier.  On  damage  occurring, 
it  was  held  that  the  owner's  right  to  recover  was  unaffected  by  his 
failure  to  disclose  the  presence  of  the  valuables,  no  question  having 
been  asked  him.)  If,  however,  the  action  of  the  owner  amounts 
to  fraud,  as  where  he  conceals  money  in  a  bag  of  hay  (Gibbon  v. 
Paynton,  1769,  4  Burr.  2300),  the  carrier  will  be  excused  ;  and 
where  he  is  deceived  by  the  owner  as  to  the  value  of  the  goods, 
as  where  goods  are  declared  at  an  under  value  in  order  to  take 
advantage  of  a  lower  rate  of  carriage,  the  owner  will  not  be 
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allowed  afterwards  to  claim  on  the  basis  of  the  higher  true 
value  of  the  goods  (M'Cance  v.  L.  6-  N.W.R.,  1864,  3  H.  &  C. 
343). 

Indeed,  it  may  be  here  stated,  as  applying  to  every  contract 
of  carriage,  that  if  it  be  procured  by  fraud  on  the  part  of  the 
owner  of  the  goods  or  of  the  animal,  or  on  the  part  of  the  pas- 
senger, the  contract  will  be  vitiated  thereby,  and  the  carrier  will 
not  be  liable  for  a  loss  or  injury. 

The  general  rule  as  to  the  disclosure  of  the  contents  of  parcels 
tendered  for  carriage  was  well  expressed  by  Jervis,  C.J.,  in  Crouch 
v.  L.  &  N.W.R.,  1854,  14  C.B.  255.  He  said  :  "  No  authority  has 
been  cited  to  show  that  a  carrier  is  entitled,  in  every  case,  to  know 
the  nature  and  quality  of  the  goods  tendered  to  him  to  be  carried  ; 
and,  on  looking  at  the  other  provisions  of  the  Act  of  Parliament, 
there  seems  no  reason  why  the  defendants  should  make  the  inquiry. 
With  reference  to  dangerous  articles,  they  are  entitled  by  the  Act 
to  know  the  nature  and  quality,  and  they  must  be  disclosed  to 
them  at  the  time  of  the  delivery ;  and  if  the  company  suspect 
articles  to  be  of  a  dangerous  nature,  they  may  open  the  packages. 
So  also  with  respect  to  goods  of  a  peculiar  value,  provision  is  made 
by  the  Act  ;  if  the  value  is  not  disclosed  at  the  time  of  the  delivery 
and  payment  in  the  nature  of  an  insurance  made  accordingly,  the 
liability  of  the  carrier  is  limited,  and  the  consignee,  in  the  event  of 
loss  or  damage,  cannot,  by  reason  of  the  concealment,  recover  the 
full  value.  In  these  respects,  therefore,  the  carrier  is  protected  by 
the  law ;  but  even  if  it  be  reasonable  under  certain  circumstances 
that  he  should  be  informed  of  the  contents  of  a  parcel,  the  plea 
should  have  stated  that  there  was  a  reason  on  this  occasion  for 
requiring  the  information.  It  is  not  alleged  in  the  plea  that  there 
was  a  reason.  The  plea  is  founded  on  a  general  proposition,  that 
in  the  case  of  all  goods  of  whatever  nature  or  quality  sent  to  a 
common  carrier,  the  person  delivering  them  is  bound  to  know, 
and  be  able  to  state  if  required,  their  nature  and  quality.  Now, 
I  think,  if  that  be  so,  the  consequences  would  be  so  highly  incon- 
venient, that  we  should  require  authority  to  support  it."  (See 
also  Tichbourne  v.  White,  1618,  1  Stra.  145  ;  Batson  v.  Donovan, 
1820,  4  B.  &  Aid.  21  ;  G.N.R.  v.  Shepherd,  1852,  8  Exch.  30; 
Macklin  v.  Waterhouse,  1828,  2  M.  &  P.  319.)  In  Walker  v.  Jackson, 
1842,  10  M.  &  W.  161,  it  was  held  that  a  party  receiving  a  parcel 


76  LAW   OF   CARRIAGE 

to  be  carried  ought  to  inquire  as  to  its  contents  ;  and  if  nothing 
be  done  by  the  party  delivering  it  to  deceive  him,  or  to  give 
the  transaction  a  false  complexion,  he  is  answerable  for  the 
parcel ;  and  see  p.  74,  ante. 

Packed  Parcels. 

A  railway  company  has  no  right  to  refuse  to  carry  a  package, 
or  to  make  an  increased  charge  for  its  carriage,  on  the  ground  that 
the  package  contains  a  number  of  parcels  addressed  to  different 
people  and  intended  for  distribution  by  the  consignee  of  the  con- 
taining package  (Pickford  v.  Grand  Junction  R.,  1842,  10  M.  &  W.  399, 
nor  to  open  a  package  to  see  if  it  contains  parcels  addressed  to 
different  people  (Crouch  v.  L.  &  N.W.R.,1849,2Car.  &  Kir.  789). 
Of  course,  if  the  company  has  to  make  separate  deliveries  of  the 
different  parcels,  it  may  charge  for  doing  so  (see  Baxendale  v. 
Eastern  Counties  R.,  1858,  4  C.B.,  N.S.  63)  ;  and  so,  perhaps, 
if  the  carriage  of  such  packed  parcels  involves  any  additional  risk 
(Carton  v.  Bristol  &  Exeter  R.,  1859,  28  L.J.,  Ex.  169).  And, 
as  a  railway  company  has  a  right  to  divide  goods  into  classes,  and 
to  fix  different  rates  of  carriage  for  the  different  classes,  it  may 
fix  a  special  rate  for  the  conveyance  of  packages  of  packed  parcels 
(see  Branley  v.  S.E.R.,  1862,  12  C.B.,  N.S.  63),  having  due  regard 
to  the  requirements  as  to  the  equal  treatment  of  their  customers, 
as  to  which,  see  p.  214,  post. 

Mention  may  here  be  made  of  an  important  case  on  this  subject 
(Sutton  v.  G.W.R.,  1868,  L.R.  4  H.L.  226),  which  was  decided  by 
the  House  of  Lords  after  taking  the  opinion  of  the  judges.  The 
plaintiff  was  a  carrier  in  London,  and  his  principal  business  was 
to  collect  parcels  of  goods  from  various  wholesale  houses,  to  pack 
them  together  in  one  parcel,  and  send  such  package  by  railway 
to  his  agent  in  the  country,  who  unpacked  and  distributed  the 
enclosed  parcels  to  the  different  persons  to  whom  they  were 
addressed.  The  defendants  charged  different  rates  of  carriage 
for  different  classes  of  goods,  the  highest  charge  being  for  packed 
parcels.  A  declaration  was  required  from  the  plaintiff  as  to  the 
description  of  his  parcels.  He  declared  them  as  "  packed  parcels," 
and  was  charged  and  paid  accordingly.  The  plaintiff,  finding  that 
other  firms  sent  packed  parcels,  from  whom  no  declaration  was 
required,  and  who  were  charged  for  them  at  a  less  rate,  sued  the 
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company  to  recover  the  alleged  excess,  as  for  money  had  and 
received.  On  the  trial  he  gave  evidence  that  the  practice  of  other 
firms  in  sending  "  packed  parcels  "  was  notorious.  The  House  of 
Lords  held  that  the  evidence  was  admissible,  and  was  sufficient 
to  show  that  the  defendants  knew  of  the  practice  of  the  other 
firms  to  pack  their  parcels,  and  that  with  such  knowledge  they 
had  improperly  charged  the  plaintiff  with  a  higher  rate  of  charge, 
and  had  thus  infringed  the  equality  clauses  ;  and  that  the  plaintiff 
was  entitled  to  recover  the  amount  so  charged  in  excess  in  an  action 
for  money  had  and  received. 

Goods  not  Properly  Packed. 

In  some  cases,  a  carrier  may  be  enticled  to  refuse  to  carry  goods 
that  are  not  properly  packed  ;  but,  if  he  accepts  them,  he  cannot 
afterwards  set  up  an  obvious  want  of  packing  as  a  defence  to  a 
claim  for  loss  or  damage  (Stuart  v.  Crawley,  1818,  2  Stark.  323). 
If  a  defect  in  the  packing  becomes  plainly  apparent  during  the 
journey,  the  carrier  must  take  reasonable  steps  to  remedy  it  and 
to  preserve  the  goods  from  injury  (Beck  v.  Evans,  1812,  16  East  244). 
If  the  packing  is  so  defective  as  to  necessitate  extra  care  and  extra 
risk  on  the  part  of  the  carrier,  he  will  be  entitled  to  decline  to 
accept  the  goods  (Munster  v.  S.E.R.,  1858,  4  C.B.,  N.S.  676;  cited 
at  p.  48,  ante). 

Goods  Insufficiently  Addressed. 

A  sender  of  goods  should  see  that  they  are  fully  and  legibly 
addressed  to  their  destination,  or  that  the  carrier  is  otherwise 
sufficiently  informed  as  to  where  they  are  to  go  and  to  whom  they 
are  to  be  delivered.  A  carrier  will  be  justified  in  refusing  to  accept 
goods  without  a  sufficient  address  ;  but  if  he  accepts  goods  that 
are  deficient  in  that  respect,  he  must  take  reasonable  care  to  pre- 
serve them  from  loss.  If  goods  insufficiently  addressed  are  delayed 
or  lost  without  fault  on  the  part  of  the  carrier,  the  owner  will  not 
be  able  to  recover  damages  that  are  the  consequence  of  the  defective 
or  ambiguous  address.  Where  goods  were  delivered  to  a  railway 
company  at  Glasgow,  addressed  to  a  person  at  "  Sudbury,"  and 
were  sent  by  the  company  to  Sudbury  in  Derbyshire,  although 
they  were  actually  intended  to  go  to  Sudbury  in  Suffolk,  it  was 
held  that,  as  the  misdelivery  was  the  result  of  the  insufficient 
address,  the  railway  company  were  not  responsible  for  damage 
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resulting  from  the  consequential  delay  (Caledonian  R.  v.  Hunter, 
1858,  20  Dunlop  (Ct.  of  Sess.  Cas.)  1097;  and  see  Bradley  \. 
Dunipace,  1861,  7  H.  &  N.  200). 

Payment  in  Advance. 

The  carrier  is  entitled  to  demand  payment  in  advance  of  his 
charge  for  carriage  (Wyld  v.  Pickford,  1841,  8  M.  &  W.  443)  ;  but 
the  amount  must  be  reasonable  (Harris  v.  Packwood,  1810, 
3  Taunt.  264).  He  is  not  bound  to  charge  everyone  the  same 
amount ;  the  point  in  each  case  is  whether  the  sum  actually 
demanded  was  a  reasonable  one  (Branley  v.  S.E.R.,  1862,  12  C.B., 
N.S.  63 ;  but  as  to  preferential  rates  of  railway  companies,  see 
p.  235,  post).  It  is  not  necessary  that  the  customer  should  actually 
tender  the  amount  of  carnage,  if  he  can  prove  otherwise  his  readi- 
ness and  ability  to  pay  (Pickford  v.  Grand  Junction  R.,  1341, 
8  M.  &  W.  372).  A  demand  of  an  unreasonable  sum  amounts  to  a 
refusal  to  carry  (Carton  v.  Bristol  6-  Exeter  R.,  1861,  IB.  &S.  112) ; 
and  any  sum  in  excess  of  a  reasonable  charge,  which  may  have 
been  paid  under  protest  by  the  customer,  can  be  recovered  by  him 
from  the  carrier  (G.W.R.  v.  Button,  1869,  L.R.  4  H.L.  226). 

Commencement  of  Carrier's  Liability. 

A  carrier's  liability  begins  when  he  receives  and  accepts  the 
goods  for  the  purpose  of  carriage,  and  a  distinction  must  be  drawn 
between  receipt  for  this  purpose  and  receipt  of  goods  to  be  ware- 
housed preparatory  to  the  transit.  In  the  latter  case,  the  liability 
pending  transit  will  be  that  of  a  bailee  for  hire  ;  in  the  former, 
that  of  a  common  carrier.  To  ascertain  in  what  capacity  the 
carrier  holds  the  goods,  it  is  necessary  to  inquire  whether  the  goods 
are  placed  in  his  custody  as  a  mere  accessory  to  their  carriage, 
or  whether  they  are  deposited  for  some  independent  purpose. 
For  example,  if  goods  are  sent  to  a  receiving  office  with  instructions 
to  carry,  the  carrier's  liability  as  such  will  attach  when  he  receives 
the  goods  ;  but  if  they  are  so  sent  with  instructions  that  they  are 
not  to  be  forwarded  until  the  receipt  of  further  orders  from  the 
consignor  or  consignee,  then,  pending  such  orders,  the  carrier  will 
only  hold  the  goods  as  a  warehouseman  ;  and  if  the  goods  are 
destroyed  (e.g.,  by  fire)  before  such  orders  have  been  received, 
he  will  not  be  liable,  unless  negligence  can  be  proved  against  him. 
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"  If  anything  remains  to  be  done  by  the  consignor  of  goods  or  his 
agents  after  the  delivery  of  the  goods  to  a  railroad  company,  before 
they  are  ready  for  transportation,  the  company  are  only  responsible 
for  them  as  warehousemen  "  (Angell  on  Carriers,  5th  Edit.,  p.  124). 

Delivery  of  Goods  to  Carrier. 

In  order  to  establish  delivery  of  the  goods  to  the  carrier,  it  is 
necessary  to  prove  that  the  goods  have  been  actually  entrusted 
to  his  possession  for  the  purpose  of  immediate  transportation. 
They  must  be  delivered  to  him,  or  to  some  person  who  is  his  agent 
for  the  purpose  of  receiving  them.  If  they  are  placed  in  the 
carrier's  conveyance  without  his,  or  his  agent's,  knowledge  and 
consent,  there  is  no  delivery  (Leigh  v.  Smith,  1825,  1C.  &  P.  638)  ; 
nor  is  there  where  the  goods  are  delivered  at  a  wharf  to  an  unknown 
person,  and  no  knowledge  of  the  delivery  is  brought  home  to  the 
carrier  (Buckman  v.  Levi,  1813,  3  Camp.  414).  But  delivery  to 
a  recognised  servant  of  the  carrier  will  suffice  (Cobban  v.  Downe, 
1803,  5  Esp.  41).  Merely  leaving  the  goods  in  the  inn-yard  from 
which  the  carrier  starts  is  not  a  good  delivery  (Selway  v.  Holloway, 
1695,  1  Lord  Raymond  46),  unless  it  can  be  shown  that  the  place 
was  recognised  as  a  customary  receiving-house  of  the  carrier's 
(Syms  v.  Chaplin,  1836,  5  Ad.  &  E.  634  ;  Colepepper  v.  Good,  1832, 
5  C.  &  P.  380).  Delivery  to  a  servant  or  agent  of  the  carrier, 
authorised  by  him  to  receive  goods,  is  sufficient,  and  the  carrier 
will  be  responsible  for  the  goods  from  the  time  when  they  are  put 
into  the  possession  of  such  servant  or  agent  (Burr ell  v.  North, 
1847,  2  Car.  &  Kir.  680) ;  but  a  carrier  will  not  be  bound  by 
receipt  by  an  unauthorised  servant  (Slim  v.  G.N.R.,  1854,  14  C.B. 
647).  (As  to  railway  passenger's  luggage,  see  p.  45,  ante.) 

Duty  to  Carry  Safely. 

As  has  already  been  stated,  once  the  carrier  has  accepted  the 
goods  for  carriage,  the  law  imposes  upon  him  a  duty  to  carry  them 
safely  to  their  destination. 

The  Route  to  be  Taken. 

A  carrier  is  only  bound  to  carry  goods  by  the  route  he  professes 
to  travel,  and  by  which  he  usually  travels,  which  is  not  necessarily 
the  shortest  route  between  the  termini.  "He  is  bound  to  carry 
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by  the  route  which  he  holds  forth,  and  which  he  professes  to  be 
his  route  ;  and,  when  he  carries  goods  by  that  route,  he  is  bound 
to  deliver  in  a  reasonable  time,  having  reference  to  the  route  by 
which  he  is  carrying.  It  is  no  breach  on  the  part  of  the  carrier 
if  he  does  not  carry  by  a  shorter  route,  if  that  shorter  route  is  not 
the  route  which  he  professes  to  follow.  If  the  customer  wishes 
the  goods  to  go  by  some  other  route,  he  should  ask  ;  and  then  he 
can  choose  whether  he  will  send  by  the  carrier,  or  make  a  special 
bargain.  But  when  he  sends  by  the  usual  route,  the  carrier  must 
use  reasonable  diligence,  and  whether  he  has  done  so  or  not  is  a 
question  of  fact  for  the  jury"  (per  Blackburn,  J.,  in  Hales  v.  L.  & 
N.W.R.,  1863,  32  L.J.,  Q.B.  292).  If  the  goods  are  carried  at 
a  mileage  rate,  the  carrier  is  entitled  to  be  paid  on  the  mileage 
of  the  usual  route,  even  where  that  exceeds  the  distance  between 
the  two  places  by  a  more  direct  route  (Myers  v.  L.  6-  S.W.R., 
1869,  L.R.  5  C.P.  1).  A  carrier  must  not  deviate  unnecessarily 
from  his  accustomed  route  ;  but,  since  his  primary  duty  is  to 
carry  safely,  any  reasonable  deviation  or  delay  in  the  interests 
of  safety  will  be  justified.  A  common  carrier  of  goods  is  not, 
in  the  absence  of  a  special  contract,  bound  to  carry  within  any 
given  time,  but  only  within  a  time  which  is  reasonable,  looking 
at  all  the  circumstances  of  the  case  ;  and  he  is  not  responsible 
for  the  consequencesof  delay  arising  from  causes  beyond  his  control. 
Where  a  railway  company  were  prevented  by  an  unavoidable 
obstruction  on  their  line,  caused  by  an  accident  resulting  solely 
from  the  negligence  of  another  company  who  had  running  powers 
over  their  line,  it  was  held  that  they  were  not  liable  to  the  owner 
of  goods  for  damage  caused  to  such  goods  by  reason  of  such  delay 
(Taylor  v.  G.N.R.,  1866,  L.R.  1  C.P.  385). 

Extent  of  the  Common  Law  Liability. 

By  the  common  law  of  England,  a  common  carrier  is  in  the 
position  of  an  insurer  of  the  goods  he  carries,  that  is,  he  is 
responsible  for  the  safety  and  due  delivery  of  the  goods  entrusted 
to  him,  and  to  this  rule  of  absolute  responsibility  there  were, 
originally,  but  two  exceptions  :  He  was  and  is  not  answerable  for 
damage  or  loss  arising  (1)  from  any  natural  cause  which  the  care 
and  foresight  reasonably  to  be  expected  from  him  could  not  pro- 
vide against,  or,  in  other  words,  he  is  not  liable  for  the 
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consequences  of  the  acts  of  God  ;  or  (2)  from  the  act  of  the  King's 
enemies  (Coggs  v.  Bernard,  1703,  2  Lord  Raymond,  909  ;  and  see 
Bevan  on  Negligence  in  Law,  3rd  Edit.,  p.  879). 

Reasons  for  Rule. 

The  rule  imposing  this  extensive  liability  on  common  carriers  was 
originally  established  on  the  ground  of  public  policy  ;   to  prevent 
litigation,  collusion,  and  the  necessity  of  going  into  circumstances 
impossible  to  be  unravelled  :  the  law  presumes  against  the  carrier, 
unless  he  shows  that  it  was  done  by  the  King's  enemies,  or  by  such 
act  as  could  not  have  happened  by  the  intervention  of  man  (Lord 
Mansfield  in  Forward  v.  Pittard,  1785,  1  Term  Rep.  27).   "  And  this 
is  a  politic  establishment  contrived  by  the  policy  of  the  law  for  the 
safety  of  all  persons,  the  necessity  of  whose  affairs  oblige  them  to 
trust  these  sort  of  persons,  that  they  may  be  safe  in  their  ways  of 
dealing  ;  for  else  these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealings  with  them,  by  combining  with 
thieves,  etc.,  and  yet  doing  it  in  such  a  clandestine  manner  as 
would  not  be  possible  to  be  discovered  ;  and  this  is  the  reason  the 
law  is  founded  upon  in  that  point  "  (Lord  Holt,  C.J.,  in  Coggs  v. 
Bernard,   1703,  2  Lord  Raymond  909).     The  reason  for  the  rule 
was  further  explained  by  Best,  C.J.,  in   Riley  v.    Home,   1828, 
5  Bing.  217,  as  follows  :    "  When  goods  are  delivered  to  a  carrier, 
they  are  usually  no  longer  under  the  eye  of  the  owner  ;  he  seldom 
follows  or  sends  any  servant  with  them  to  the  place  of  their  destina- 
tion.    If  they  should  be  lost  or  injured  by  the  grossest  negligence 
of  the  carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves  in 
collusion  with  them,  the  owner  would  be  unable  to  prove  either 
of  these  causes  of  loss.     His  witnesses  must  be  the  carrier's  servants  ; 
and  they,  knowing  that  they  could  not  be  contradicted,  would 
excuse  their  masters  and  themselves.     To  give  due  security  to 
property,  the  law  has  added  to  that  responsibility  of  a  carrier, 
which  immediately  arises  out  of  his  contract  to  carry  for  a  reward, 
namely,  that  of  taking  all  reasonable  care  of  it — the  responsibility 
of  an  insurer.     From  his  liability  as  an  insurer,  the  carrier  is  only 
to  be  relieved  by  two  things — both  so  well  known  to  all  the  country 
when  they  happen,  that  no  person  would  be  so  rash  as  to  attempt 
to  prove  that  they  had  happened  when  they  had  not — namely,  the 
act  of  God,  and  the  King's  enemies." 
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Examples  of  Liability. 

For  everything  that  did  not  come  within  these  two  exceptions, 
the  carrier  was  answerable.  If  he  was  attacked  and  robbed  by 
a  riotous  crowd,  he  was  obliged  to  make  good  the  loss  (Coggs  v. 
Bernard,  supra)  ;  and  so  if  the  goods  are  destroyed  by  fire 
(Thorogood  v.  Marsh,  1819,  Gow.  N.P.  105) ;  except  fire  caused 
by  lightning  (Gatliffe  v.  Bourne,  1838,  4  Bing.  N.C.  314)  ;  or  are 
eaten  by  rats  (Laveroni  v.  Drury,  1852,  8  Exch.  166)  ;  or  are 
damaged  by  water  let  in  by  rats  causing  a  leak  (Dale  v.  Hall, 
1750,  1  Wils.  281 ;  but  compare  Pandorf  v.  Hamilton,  1887,  12  App. 
Cas.  518) ;  or  are  stolen  from  him,  or  are  lost  by  an  accident  caused 
by  the  act  of  a  stranger  (Trent  and  Mersey  Navigation  Proprietors 
v.  Wood,  1785,  3  Esp.  127)  ;  unless,  indeed,  the  stranger's  act  has 
been  procured  or  brought  about  by  the  owner  of  the  goods.  (See 
Butterworth  v.  Brownlow,  1865,  19  C.B.,  N.S.  409.) 

Meaning  of  "  Act  of  God." 

In  the  legal  sense,  the  expression  means  an  event,  or  circum- 
stance, of  an  extraordinary  character  or  nature,  which  could  not 
have  been  foreseen,  or  which,  if  it  could  be  foreseen,  could  not  be 
guarded  against.  (See  Pandorf  v.  Hamilton,  1886,  17  Q.B.D.  670  ; 
Fobbing  Commissioners  of  Sewers  v.  The  King,  1886,  11  App.  Cas. 
449.)  It  must  be  due  entirely  to  some  natural  cause  without  human 
interference.  (See  Trent  and  Mersey  Navigation  Proprietors  v  Wood, 
1785,  3  Esp.  127,  in  which  case  "  act  of  God  "  was  distinguished 
from  "  inevitable  accident.") 

Injury  to  or  loss  of  the  goods  may  be  said  to  have  been  occa- 
sioned by  the  act  of  God  where  it  has  been  caused  directly  and 
exclusively  by  such  a  direct  and  violent  and  sudden  and  irresistible 
act  of  nature  as  the  carrier  could  not  by  any  amount  of  ability 
foresee  ;  or,  if  he  could  foresee  that  it  would  happen,  could  not 
by  any  amount  of  care  and  skill  resist,  so  as  to  prevent  its  effect 
(Nugent  v.  Smith,  1875,  1  C.P.D.  19 ;  1876,  1  C.P.D.  423). 

In  order  to  constitute  an  act  of  God,  it  is  not  necessary  that  the 
occurrence  should  be  one  that  happens  for  the  first  time,  or  is  of 
such  a  nature  that  it  could  not  happen  again.  The  essential  is 
that  it  should  be  so  extraordinary  that  it  could  not  reasonably  be 
anticipated  and  guarded  against.  A  mere  ordinary  accidental 
circumstance,  or  one  due  to  the  act  of  man,  will  not  be  ah  ]act  of 
God.  (See  Oakley  v.  Portsmouth  <§•  Ryde  Steam  Packet  Co., 
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1856,  11    Ex.   618;     and   Forward    v.    Pittard,     1785,    1    Term 
Rep.  27.) 

Onus  of  Proof. 

A  carrier  who  wishes  to  protect  himself  under  the  plea  "  act  of 
God  "  must  be  able  to  show  that  the  damage  was  caused  by  the 
act  of  God  he  specifies,  and  that  neither  he  nor  his  servants  or 
agents  were  guilty  of  any  want  of  proper  care.  (See  Siordet  v.  Hall, 
1828,  4  Ring.  607  ;  Dixon  v.  Metropolitan  Board  of  Works,  1881, 
7  Q.B.D.  418.)  If,  for  example,  he  alleges  rain  or  flood  as  the 
"  act  of  God,"  if  he  has  neglected  to  provide  proper  coverings, 
or  has  gone  out  of  his  way  to  meet  the  danger,  or  has  travelled 
by  unusual  roads,  or  crossed  a  plain  subject  to  floods,  when  he 
might  have  kept  to  the  high  ground  and  been  safe,  the  loss  arises 
from  his  act  or  negligence,  and  is  not  due  to  the  act  of  God,  and 
the  carrier  will  be  responsible  therefor.  (See  Nugent  v.  Smith,  1876, 
1  C.P.D.  423.)  Again,  a  loss  by  fire,  caused  otherwise  than  by 
lightning,  is  not  a  loss  in  opposition  to  the  act  of  man,  and  is  not 
due  to  an  act  of  God.  So  where  fire  broke  out  in  a  building 
adjoining  the  place  where  a  carrier  had  stored  some  hops,  and 
destroyed  them,  without  any  negligence  on  the  part  of  the  carrier 
himself,  the  disaster  was  held  to  be  due  to  the  act  of  man,  and  the 
carrier  was  held  to  be  responsible  for  the  loss  of  the  hops  (Forward 
v  Pittard,  1785,  supra). 

Carrier  must  take  Precautions. 

It  is  the  duty  of  a  carrier  to  do  what  he  can  by  reasonable  skill 
and  care  to  avoid  all  perils,  including  the  excepted  perils.  If  not- 
withstanding such  skill  and  care,  damage  does  occur  from  these 
perils,  he  is  released  from  liability ;  but  if  his  negligence  has 
brought  on  the  peril,  the  damage  is  attributable  to  his  breach  of 
duty,  and  the  exception  does  not  aid  him  (per  Lush,  J.,  in  Gill  v. 
M.S.  &  L.R.,  1873,  L.R.  8  Q.B.  186  ;  and  see  Phillips  v.  Clark, 

1857,  2  C.B.,  N.S.  156). 

A  carrier  must  take  all  reasonable  precautions  to  protect  the 
goods  from  injury  by  such  a  cause  as  may  be  called  an  act  of  God, 
and  to  lessen  the  damage  if  such  an  event  should  happen.  He  is 
not,  however,  obliged  to  make  exceptional  and  extraordinary 
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efforts  to  that  end.  This  was  well  shown  in  Briddon  v.  G.N.R., 
1858,  28  L.J.  Ex.  51,  where  a  train  carrying  cattle  was  stopped 
owing  to  a  heavy  snowstorm  blocking  the  line.  The  company 
made  great  efforts  to  forward  their  passenger  trains,  but  only 
ordinary  efforts  to  send  on  the  cattle,  which  were  delayed  for 
thirty  hours.  It  was  held  that  the  owners  of  goods  or  cattle  have 
no  right  to  complain  that  extraordinary  efforts  which  are  made 
to  forward  passengers  are  not  made  to  forward  goods  and  cattle, 
and  that  if  a  snowstorm  occurs  which  makes  it  impossible  to  carry 
the  cattle,  except  by  extraordinary  efforts  involving  additional 
expense,  the  company  are  not  bound  to  use  such  means  and  to 
incur  such  expense. 

Examples  of  "Act  of  God." 

The  following  have  been  held  to  be  acts  of  God  :  Violent  storms, 
tempests,  and  lightning  (Nugent  v.  Smith,  1875,  1  C.P.D.  19  ;  1876, 
1  C.P.D.  423)  ;  an  extraordinary  fall  of  snow  (Briddon  v.  G.N.R., 
1858,  28  L.J.  Ex.  51)  ;  excessive  and  unprecedented  rain  (Thomas  v. 
Birmingham  Canal  Co.,  1879,  49  L.J.,  Q.B.  651  ;  but  not  merely  an 
unusual  rainfall,  such  as  the  carrier  ought  to  have  prepared  for,  see 
Dixon  v.  Metropolitan  Board  of  Works,  1881,  7  Q.B.D.  418)  ;  an 
extraordinarily  high  tide  (Nichols  v.  Marsland,  1876,  2  Ex.  D.  1)  ; 
an  extraordinary  frost  (Blyth  v.  Birmingham  Waterworks  Co., 
1856,  11  Ex.  781) ;  a  flood,  such  as  no  reasonable  person  would 
anticipate  (see  R.  v.  Essex  Commissioners  of  Sewers,  1885, 
14  Q.B.D.  574  ;  1886,  11  App.  Cas.  449)  ;  an  earthquake  (see 
Nichols  v.  Marsland,  supra)  ;  and  fire  caused  by  lightning 
(Keighley's  Case,  1610,  10  Co.  Rep.  139).  In  certain  circum- 
stances, illness,  lunacy,  or  death  will  be  regarded  as  an  act  of  God, 
if  the  loss  or  injury  of  the  goods  is  directly  attributable  to  such 
a  cause. 

The  following  have  been  held  not  to  be  acts  of  God  :  Fog  (Liver 
Alkali  Co.  v.  Johnson,  1874,  L.R.  7  Ex.  267  ;  9  Ex.  338)  ;  an  ordinary 
snowstorm  (Fenwick  v.  Schmalz,  1868,  L.R.  3  C.P.  313) ;  fire  not 
caused  by  lightning  (Forward  v.  Pittard,  1785,  1  Term  Rep.  27)  ;  and 
the  gnawing  of  a  pipe  by  rats  so  that  water  came  in  and  damaged  the 
goods  (Pandorf  v.  Hamilton,  1886,  17  Q.B.D.  670;  on  appeal, 
this  was  held  to  be  within  the  "  dangers  and  accidents  of  the 
sea,"  see  12  App.  Cas.  518). 
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Acts  of  the  King's  Enemies. 

A  carrier  is  not  responsible  for  loss  caused  by  the  "  enemies  of 
the  King,"  which  expression  means  public  enemies  of  the  State, 
the  public  enemies  of  the  Sovereign  of  this  country,  or  enemies 
with  whom  this  country  is  at  open  war.  The  expression  includes 
pirates  on  the  high  seas,  for  these  are  deemed  to  be  enemies  of 
every  State  ;  but  does  not  include  rioters  or  ordinary  thieves  and 
robbers.  Thus,  if  during  the  present  war,  goods  are  destroyed, 
looted,  or  damaged  by  the  Germans,  the  carrier  could  plead  the 
exemption  ;  but  if  the  loss  was  occasioned  by  any  act  of  our  own 
countrymen,  he  would  be  responsible  to  the  owner  of  the  goods 
(compare  Associated  Portland  Cement  Manufacturers  v.  Cory  <§•  Son, 
1915,  31  T.L.R.  442)  unless,  indeed,  the  action  of  the  rioters  or  insur- 
gents was  of  such  a  nature  as  to  amount  to  actual  belligerency 
against  the  State.  The  carrier,  in  order  to  claim  the  benefit  of  this 
exception,  must  show  that  he  took  all  reasonable  precautions  to 
prevent  or  minimise  the  loss,  and  that  he  put  up  a  reasonable  resist- 
ance in  the  circumstances,  "  Suppose  a  vessel  were  taken  by  the 
enemy  in  consequence  of  the  master's  neglect  of  precautions  which 
he  might  easily  have  taken,  could  the  owners  claim  an  exemption 
on  the  ground  of  the  capture  ?  Clearly  not,  for  the  exception 
necessarily  implies  that  the  capture  shall  not  be  occasioned  by  the 
act  or  default  of  the  owners  or  the  master  "  (per  Willes,  J.,  in 
Phillips  v.  Clark,  1857,  2  C.B.,  N.S.,  at  p.  164). 

It  is  the  duty  of  the  carrier  to  take  all  reasonable  active  measures 
to  check  and  arrest  the  injurious  consequences  of  damage  done  to 
the  goods  by  an  excepted  peril ;  what  is  reasonable  must,  of  course, 
depend  upon  the  circumstances  of  the  particular  case,  and  allow- 
ance must  be  made  for  the  difficulties  in  which  the  carrier  may  be 
involved.  The  place,  the  reason,  the  extent  of  the  injury,  the 
opportunity,  and  means  at  hand,  the  interests  of  other  persons 
concerned,  and  all  circumstances  affecting  risk,  trouble,  delay,  and 
inconvenience,  must  be  taken  into  account.  (See  Notara  v.  Henderson, 
1872,  L.R.  7  Q.B.  225.) 

In  all  cases  where  a  carrier  seeks  to  set  up  the  act  of  God  or  of 
the  King's  enemies  as  a  defence,  the  onus  is  upon  him  to  show 
that  the  act  pleaded  was  the  cause  of  the  loss  ;  and,  until  such 
proof  is  given,  the  presumption  is  that  the  loss  has  been  occasioned 
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by  something  for  which  the  carrier  is  responsible  (Hawkes  v.  Smith, 
1842,  Car.  &  M.  72). 

Inherent  Defect  of  Goods. 

By  a  series  of  decisions  of  comparatively  modern  date,  a  further 
exemption  for  the  carrier  has  been  established — he  is  to  be  excused 
where  loss  or  deterioration  of  the  goods  arises  from  some  inherent 
defect  in  the  goods.  (For  inherent  vice  in  animals,  see  p.  66,  ante.) 
The  law  on  this  point  has  been  well  stated  in  Story  on  Bailments, 
9th  Edit.,  p.  463,  which  has  been  cited  with  approval  in  several 
English  cases.  Says  Story :  "  Although  the  rule  is  laid  down  in 
general  terms  at  the  common  law,  that  the  carrier  is  responsible  for 
all  losses  not  occasioned  by  the  act  of  God  or  of  the  King's  enemies  ; 
yet  it  is  to  be  understood  in  all  cases  that  the  rule  does  not  cover  any 
losses,  not  within  the  exception,  which  arise  from  the  ordinary  wear 
and  tear  and  chafing  of  the  goods  in  the  course  of  their  transporta- 
tion, or  from  their  ordinary  loss,  deterioration  in  quantity  and 
quality  in  the  course  of  the  voyage  ;  or  from  their  inherent  natural 
infirmity  and  tendency  to  damage,  or  which  arise  from  the  personal 
neglect,  or  wrong,  or  misconduct  of  the  owner  or  shipper  thereof. 
Thus,  for  example,  the  carrier  is  not  liable  for  any  loss  or  damage 
from  the  ordinary  decay  or  deterioration  of  oranges  or  other  fruits  in 
the  course  of  the  voyage  from  their  inherent  infirmity  or  nature, 
or  from  the  ordinary  diminution  or  evaporation  of  liquids,  or  the 
ordinary  leakage  from  the  casks  in  which  the  liquors  are  put  in 
the  course  of  the  voyage,  or  from  the  spontaneous  combustion  of 
goods,  or  from  their  tendency  to  effervescence  or  acidity,  or  from 
their  not  being  properly  put  up  and  packed  by  the  owner  or  shipper  ; 
for  the  carrier's  implied  obligations  do  not  extend  to  such  cases." 

Loss  must  be  Directly  Attributable  to  the  Goods. 

The  excuse  of  inherent  defect  will  not  protect  the  carrier,  unless 
the  damage  is  actually  attributable  to  the  goods  themselves;  if 
brought  about  or  contributed  to  by  some  extraneous  cause,  whether 
owing  to  the  carrier's  negligence  or  not,  the  exemption  will  not 
apply.  For  example,  in  the  case  of  soft  fruit,  the  carrier  will  not 
be  responsible  for  deterioration  caused  by  the  inevitable  shaking 
during  transport ;  but  if  the  fruit  be  damaged  by  the  pressure  of 
other  goods,  or  by  some  accident  to  the  cart  or  train,  whether 
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caused  by  the  carrier's  negligence  or  not,  he  will  be  answerable 
to  the  owner.  The  carrier  must  take  proper  care  of  perishable 
goods — he  must  provide  a  suitable  vehicle  for  their  conveyance 
(Lyons  v.  Mells,  1804,  5  East.  428),  and  arrange  for  their  ventila- 
tion and  treatment  during  the  transit  (Davidson  v.  Gwynne,  1810, 
12  East.  381).  If  he  or  his  servants  are  guilty  of  any  negligence 
which  has  contributed  to  the  damage,  the  loss  will  be  considered 
as  having  been  caused  by  such  negligence,  and  not  by  any  inherent 
defect  (Nugent  v.  Smith,  1876,  1  C.P.D.  423). 

In  Lister  v.  L.  <§•  Y.R.,  1903,  1  K.B.  878,  the  defendants  con- 
tracted with  the  plaintiff  as  common  carriers  to  carry  for  him  an 
engine  from  his  yard  to  a  neighbouring  town  on  the  defendants' 
railway.  The  engine  was  on  wheels  and  fitted  with  shafts  to 
allow  of  its  being  drawn  by  horses.  While  the  defendants  were 
drawing  the  engine  with  their  horses  to  the  railway  station,  one 
of  the  shafts,  owing  to  its  being  rotten,  broke  ;  the  horses  took 
fright  and  upset  the  engine,  which  was  damaged.  The  defective 
condition  of  the  shaft  was  not  known  to  either  the  plaintiff  or  the 
defendants,  and  could  not  have  been  discovered  by  any  ordinary 
examination.  It  was  held  that  as  the  engine  was  not,  in  fact, 
fit  to  be  carried  in  the  way  in  which  it  was  intended  to  be  carried, 
and  the  damage  resulted  in  consequence  of  that  unfitness,  the 
defendants  were  excused. 

Improper  Packing. 

If  the  deterioration  arose  from  the  improper  packing  of  the 
goods,  the  carrier's  responsibility  will  largely  depend  upon  whether 
the  defect  in  the  packing  was  visible — if  it  was,  he  will  be  liable, 
for  he  could  have  refused  to  accept  the  goods  ;  and,  if  he  does 
accept  them,  must  take  reasonable  steps  to  make  and  keep  them 
safe  and  sound  (see  p.  77,  ante).  If  the  defect  in  the  packing 
was  not  apparent,  the  carrier  will  not  necessarily  be  excused,  but 
the  owner's  want  of  care  will  be  considered  in  reduction  of  the 
carrier's  liability.  Thus,  where  rags,  which  had  been  delayed  in 
transit,  heated  through  being  packed  in  a  damp  state,  and  it  was 
admitted  that  the  delay  would  not  have  caused  deterioration  if 
they  had  been  packed  dry,  a  verdict  for  nominal  damages  only 
was  upheld,  on  the  ground  that  the  loss  was  attributable  to  the 
owner's  act  in  packing  the  rags  in  a  damp  state,  without  informing 
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the  carrier  that  special  care  was  necessary  (Baldwin  v.  L.  C.  &  D.R., 
1882,  9  Q.B.D.  582).  Where  liquor  was  lost  from  a  leaking  cask 
during  transit,  the  carrier  was  held  not  to  be  liable  (Hudson  v. 
Baxendale,  1857,  2  H.  &  N.  575 ;  but  compare  Beck  v.  Evans, 
1812,  16  East.  244). 

Special  Directions. 

If  a  carrier  accepts  goods  with  special  directions  as  to  the  manner 
of  their  carriage  or  handling,  he  will  be  responsible  for  any  damage 
caused  by  his  non-observance  of  the  directions.  He  may,  how- 
ever, decline  to  accept  the  goods  for  carriage  in  accordance  with 
the  directions. 

As  to  a  carrier's  liability  in  respect  of  dangerous  goods,  see 
p.  71,  ante. 

Special  Contracts. 

A  carrier  may,  to  some  extent,  limit  his  liability  by  entering  into 
a  special  contract  with  his  customer  that  he  will  only  carry  goods 
under  certain  conditions,  and  in  certain  cases  the  extensive  common 
law  liability  has  been  modified  by  statute.  These  matters  are 
dealt  with  in  subsequent  sections  (see  pp.  116,  132,  post). 


SECTION   II 

THE  CARRIER'S  DUTY  TO  DELIVER  THE  GOODS 

Delivery  to  Consignee. 

WHEN  the  goods  have  been  carried  to  their  destination,  the 
carrier  has  a  further  duty,  namely,  to  deliver  them  to  the  con- 
signee, and  his  common  law  liability  in  respect  of  their  safety 
continues  until  he  has  discharged  this  duty  (Forward  v.  Pittard,  1785, 
1  Term  Rep.  27).  "  Among  the  obligations  which  common  carriers 
take  upon  themselves,  as  resulting  from  the  nature  of  their  employ- 
ment, is  that  of  delivering  the  goods,  when  they  are  transported 
to  the  place  of  destination,  to  the  proper  person.  If  they  are 
delivered  to  a  wrong  person,  and  any  loss  or  damage  ensues  in 
consequence,  they  are  responsible  to  the  owner  "  (per  Ware,  J., 
in  an  American  case,  The  Huntress,  1840,  U.S.  (Adm.)  82). 
If  the  goods  are  directed  beyond  the  place  to  which  the  carrier 
professes  to  carry,  and  he  has  been  instructed  and  has  agreed  to 
deliver  the  goods  to  some  other  vehicle  or  vessel  for  a  continuance 
of  the  transportation,  it  may  be  that  his  duty  will  not  be  discharged 
until  the  goods  do,  in  fact,  reach  their  ultimate  destination  (Shepherd 
v.  Bristol  6-  Exeter  R.,  1868,  L.R.  3  Exch.  189).  But  this  liability 
for  the  goods  on  their  further  journey  must  largely,  if  not  entirely, 
depend  upon  what  are  the  express  or  implied  terms  of  the  contract 
of  carriage.  (See,  for  examples,  Garside  v.  Trent  6-  Mersey 
Navigation  Co.,  4  1792,  Term  Rep.  581  ;  Bristol  &  Exeter  R.  v. 
Collins,  1859,  7  H.L.C.  194.) 

The  duty  is  to  deliver  to  the  consignee,  or  to  some  person 
authorised  by  the  consignee  to  receive  the  goods,  and  the  onus  will 
generally  lie  upon  the  carrier  to  show  that  the  goods  were  so 
delivered.  If,  on  accepting  the  goods  for  carriage,  he  has  been 
given,  and  has  assented  to,  special  directions  as  to  their  delivery, 
he  must  obey  such  directions,  which  he  will  disregard  at  his  peril 
(Streeter  v.  Horlock,  1822,  1  Bing.  34).  If,  before  the  termination 
of  the  transit,  some  other  person  than  the  named  consignee  has 
acquired  a  right  to  receive  the  goods,  the  carrier  will  be  discharged 
if  he  delivers  the  goods  to  such  other  person  ;  but  he  may  refuse 
to  so  deliver  them  until  he  has  had  a  reasonable  time  in  which 
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to  inquire  as  to  the  right  of  such  other  person  to  receive  them. 
As  regards  goods  carried  between  vendor  and  purchaser,  see 
p.  112,  post. 

Countermanding  Delivery. 

The  owner  of  goods  may  countermand  delivery  at  any  time 
during  the  transit,  or  may  order  the  carrier  to  deliver  at  some 
other  place  or  to  some  other  person  than  the  one  originally  named 
(Scolihorn  v.  South  Staffs.  R.,  1853,  8  Exch.  341  ;  and  see 
Wainwright  Bros,  v.  G.W.R.,  1913,  48  LJour.  503).  He  may  also 
demand  that  the  goods  be  sent  back  to  him,  in  which  case  he  will 
be  liable  for  the  charge  for  carriage  to  the  originally  named  destina- 
tion, and  a  new  contract  of  carriage  to  the  owner  will  be  deemed 
to  have  been  entered  into.  Where  goods  are,  with  the  consent  of 
or  by  the  authority  of  the  purchaser,  consigned  by  the  vendor, 
as  consignor,  to  be  carried  and  delivered  to  the  purchaser,  as  con- 
signee, and  the  name  of  the  consignee  is  made  known  to  the  carrier 
at  the  time  of  the  delivery  of  the  goods  to  him,  the  ordinary 
inference  is  that  the  contract  of  carriage  is  between  the  carrier 
and  the  consignee,  the  consignor  being  the  agent  for  the  consignee 
to  make  it ;  and  if  the  carrier's  charges  are  to  be  paid  by  the  con- 
signee, the  inference  is  almost  irresistible.  So  where  goods  are 
delivered  by  a  vendor  to  a  carrier  to  be  carried  to  a  certain  place, 

with  the  added  words,  "  for  Messrs.  &  Co.,"  these  persons 

thus  appearing  to  be  the  consignees  of  the  goods  may  demand 
them  of  the  carrier  at  another  place  ;  and  if  on  such  demand,  and 
on  receiving  payment  for  the  carriage,  the  carrier  (who  has  not 
received  from  the  vendor  any  special  communication  on  the  subject 
of  the  place  of  delivery)  delivers  the  goods  to  the  consignees,  he 
will  not  be  responsible  to  the  vendor  for  any  damages  which  may 
arise  to  the  vendor  from  such  delivery  (Cork  Distilleries  Co.  v. 
Great  Southern  <§•  Western  R.,  1874,  L.R.  7  H.L.  269).  A  con- 
signee may  receive  the  goods  at  any  stage  of  the  journey  ;  and, 
though  the  consignor  directs  the  carrier  to  deliver  them  at  a 
particular  place,  there  is  no  contract  by  the  carrier  to  deliver  them 
at  that  place  and  not  elsewhere.  Goods  are  intended  to  reach  the 
consignee  ;  and  if  he,  in  fact,  receives  them,  it  is  immaterial  at 
what  place  they  are  delivered.  An  ordinary  contract  of  carriage 
is  to  deliver  the  goods  to  the  consignee  at  the  place  named  by  the 
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consignor,  unless  the  consignee  directs  them  to  be  delivered  at 
a  different  place  (L.  6-  N.W.R.  v.  Bartlett,  1861,  7  H.  &  N.  400). 

Place  of  Delivery. 

If  the  consignee's  address  is  known  to  the  carrier,  the  latter 
must  deliver  the  goods  at  that  address  ;  but  this  obligation  may 
be  modified  by  any  special  directions,  or  by  any  established  usage 
of  trade,  or  by  the  course  of  transactions  between  the  parties.  (See 
Golden  v.  Manning,  1773,  3  Wils.  429 ;  Hyde  v.  Trent  &  Mersey 
Navigation  Co.,  1793,  5  Term  Rep.  389 ;  Storr  v.  Crowley,  1825, 
M'Cle.  &  Y.  129.)  As  regards  carriage  by  railway,  a  modification  of 
the  rule  is  generally  recognised,  which  may  be  thus  stated  :  A  rail- 
way company  contracts  to  carry  the  goods  safely  to  the  place  of 
destination,  and  there  discharge  them  on  the  platform,  and  then  and 
there  deliver  them  to  the  consignee  or  party  entitled  to  receive 
them,  if  he  is  there  ready  to  take  them  forthwith ;  or  if  the  con- 
signee is  not  there  ready  to  take  them,  then  to  place  them 
securely  and  keep  them  safely  a  reasonable  time,  ready  to  be 
delivered  when  called  for.  (See  Be  van  on  Negligence,  3rd  Edit., 
p.  907,  citing  several  American  cases.)  If  the  consignee  fails  to 
take  away  the  goods  within  a  reasonable  time,  the  obligation  of 
the  railway  company  becomes  that  of  an  ordinary  bailee,  being 
confined  to  taking  proper  care  of  the  goods  as  warehousemen,  and 
they  cease  to  be  liable  as  common  carriers.  What  will  amount 
to  a  reasonable  time  is  a  question  of  fact,  to  be  determined  in 
each  particular  case  ;  but  a  consignee  will  not  be  allowed  to  pro- 
long the  carrier's  liability  in  order  to  suit  his  own  convenience, 
or  to  cover  his  own  neglect  (Chapman  v.  G.W.R.,  1880, 
5  Q.B.D.  278). 

Though  the  carrier  is  bound  to  deliver  at  the  consignee's  address 
and  on  the  premises,  he  is  not  bound  to  carry  the  goods  upstairs 
or  to  any  particular  part  of  the  premises  for  the  convenience  of 
the  consignee.  Should  his  servant  do  so  on  request,  the  servant's 
act  will  be  a  voluntary  courtesy  on  his  part,  and  the  carrier  will 
not  be  liable  for  injury  that  happens  to  the  goods  while  being  so 
dealt  with  by  his  servant. 

Where  a  consignee  of  goods  has  no  office  or  warehouse  of  his 
own,  and  is  accustomed  to  leave  the  goods  in  the  vehicle,  office, 
or  warehouse  of  the  carrier,  the  transit  is  at  an  end  when  the  goods 
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are   received   and   placed   in   the   carrier's   warehouse    (Rowe   v. 
Pickford,  1817,  6  Taunt.  83). 

It  is  always  open  to  the  owner  of  the  goods,  whether  he  be 
consignor  or  consignee,  to  vary  the  place  or  manner  of  delivery, 
and,  if  he  does  so  and  the  carrier  obey  his  instructions,  the  owner, 
and  not  the  carrier,  is  responsible.  The  point  to  be  considered  is  : 
Has  the  owner  taken  possession  of  the  goods,  or  has  he  terminated 
the  custody  of  the  carrier  as  such  ?  If  he  has,  the  responsibility 
of  the  carrier  has  ceased. 

Notice  of  Arrival  of  Goods. 

Whether  a  carrier  is  bound  to  give  notice  of  the  arrival  of  the 
goods  to  the  consignee  must,  in  nearly  all  cases,  depend  upon  the 
circumstances.  If  delivery  is  to  be  effected  at  the  office  of  the 
carrier  or  at  the  railway  station,  notice  will  usually  be  necessary  ; 
for  without  notice  it  is  practically  impossible  for  the  consignee  to 
know  when  the  carrier  is  ready  to  deliver  (Neston  Colliery  Co.  v. 
L.  6-  N.W.R.,  1883,  4  Ry.  and  Can.  Traffic  Cas.  257  ;  Bourne 
v.  Gatliffe,  1841,  3  Man.  &  G.  643).  In  many  cases,  however,  notice  is 
unnecessary,  or  cannot  be  given  (e.g.,  where  the  carrier  is  not 
informed  of  the  consignee's  address,  or  goods  are  marked  "to  be 
left  till  called  for  "). 

Delay  in  Delivering  Goods. 

The  time  within  which  the  carrier  must  make  delivery  of  the 
goods  will,  in  most  cases,  depend  upon  the  terms  of  the  contract  ; 
but,  in  the  absence  of  any  special  contract,  a  common  carrier  is 
only  required  to  deliver  the  goods  within  a  reasonable  time,  having 
regard  to  the  circumstances,  and  with  reasonable  expedirtion 
(Raphael  v.  Pickford,  1843,  5  Man.  &  G.  551).  In  the  course  of 
his  judgment  in  Taylor  v.  G.N.R.,  1866,  L.R.  1  C.P.  385,  Erie, 
C.J.,  said  :  "  A  common  earner's  duty  to  deliver  safely  has  nothing 
to  do  with  the  time  of  delivery ;  that  is  a  matter  of  contract,  and 
when  there  is  no  express  contract  there  is  an  implied  contract  to 
deliver  within  a  reasonable  time,  and  that  I  take  to  mean  a  time 
within  which  the  carrier  can  deliver,  using  all  reasonable  exertions." 
In  the  same  case,  Smith,  J.,  said  (as  reported  35  L.  J.,  C.P.,  at  p.  214) : 
"  No  doubt  a  common  carrier  is  an  insurer  to  the  extent  that  the 
goods  shall  be  delivered  safely  and  securely,  but  there  is  no  authority 
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for  holding  that  he  insures  their  arrival  at  any  particular  time,  or 
according  to  any  usual  course  of  delivery.  He  is  bound  to  deliver 
them  within  a  reasonable  time,  and  the  usual  course  of  delivery 
would  in  most  cases  be  primd  facie  evidence  of  what  is  a  reasonable 
time  ;  but  it  must  depend  on  all  the  circumstances  of  the  particular 
transaction  as  to  what  is  a  reasonable  time.  The  carrier's  duty  is 
to  convey  the  goods  in  a  reasonable  time  without  unnecessary  delay  ; 
but  it  may  be  necessary,  in  order  to  deliver  safely,  to  make  a  delay, 
or  even  to  deviate,  and  if  the  delay  or  deviation  are  necessary  for 
that  purpose,  then  such  delay  or  deviation  may  be  incurred,  and  the 
delivery  of  the  goods  may  be  retarded,  without  any  responsibility 
being  cast  on  the  carrier  to  make  good  the  loss  occasioned  by  the 
delay."  (See  also  Tobin  v.  L.  6-  N.W.R.,  1895,  2  Ir.  R.  22 ;  Bolland  v. 
M.S.  6-  L.R.,  1863,  15  Ir.  C.L.R.  560  ;  Briddon  v.  G.N.R.,  1858, 
28  L.J.,  Ex.  51.) 

Unavoidable  Delay. 

A  common  carrier  is  not  liable  for  delay  in  delivery  arising  from 
circumstances  beyond  his  control.  The  question  of  delivery  must 
be  regarded  as  distinct  from  the  duty  to  carry  safely.  A  carrier's 
first  duty  is  to  carry  the  goods  safely ;  his  next  is  to  deliver  them 
within  a  reasonable  time,  and  what  is  a  reasonable  time  must  be 
measured  by  reference  to  all  the  circumstances  of  the  case. 
A  carrier  is  not  obliged  to  risk  the  safety  of  the  goods  in  order 
to  prevent  delay.  So,  when  a  railway  company  were  delayed  in 
delivering  goods  owing  to  an  obstruction  on  their  line  caused  by 
the  negligence  of  another  company  in  the  exercise  of  running 
powers  over  the  line,  it  was  held  that  the  carriers  were  not  liable 
for  loss  caused  by  the  delay  (Taylor  v.  G.  N.  R.,  1866,  L.R.  1  C.P.  385). 

Delay  Owing  to  Strike. 

A  strike  of  the  carrier's  servants  may  be  a  reasonable  excuse  for 
delay  in  delivering  the  goods,  or,  in  other  words,  a  strike  is  a 
matter  to  be  taken  into  consideration  in  calculating  what  is  a 
reasonable  time  for  delivery  (Sims  v.  M.R.,  1913,  1  K.B.  103; 
and  see  Hick  v.  Raymond  6-  Reid,  1893,  A.C.  22).  But  a  lock-out, 
or  a  strike  brought  about  by  the  unreasonable  conduct  of  the 
employer,  would  probably  disentitle  him  to  take  it  into  account 
in  calculating  what  is  a  reasonable  time. 
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Carrier  must  be  Diligent. 

The  carrier  must,  however,  use  his  best  endeavours  in  the  for- 
warding of  the  goods.  The  customer  is  not  entitled  to  call  upon 
the  carrier  to  have  recourse  to  extraordinary  means  of  dispatch 
for  the  conveyance  of  the  goods,  but  he  is  entitled  to  expect  that 
the  carrier  will  do,  not  that  which  is  unusual,  but  that  which  is 
within  his  means  and  power  for  the  purpose  of  transmitting  the 
goods  (Hales  v.  L.  &  N.W.R.,  1863,  32  L.J.,  Q.B.  292). 

In  Wallace  v.  Great  Southern  &  Western  Railway  of  Ireland,  1869, 
17  W.R.  464,  machinery  was  delivered  for  carriage  to  a  place  where 
an  agricultural  show  was  being  held.  At  an  intermediate  station  the 
company's  servants  had  to  deal  with  a  great  increase  of  traffic, 
which  the  company  might  have  anticipated,  but  had  taken  no 
precaution  to  provide  for.  Certain  trucks  containing  cattle  had 
been  left  behind  by  a  previous  train  at  the  intermediate  station, 
and,  when  the  train  carrying  the  machinery  came  in,  the  trucks 
containing  the  machinery  were  uncoupled  and  the  trucks  con- 
taining cattle  were  put  in  their  place.  The  machinery  was  sent 
on  by  a  subsequent  train,  and,  in  consequence  of  the  delay,  arrived 
too  late  for  exhibition  at  the  agricultural  show.  It  was  held  that 
the  railway  company  was  liable  for  the  delay,  since  the  mere 
giving  of  priority  to  cattle  was  not  such  an  overwhelming  necessity 
as  would  excuse  the  delay  in  the  delivery  of  the  other  goods. 
In  giving  judgment,  Whiteside,  C.J.,  said  :  "  The  practical  ques- 
tion involved  is  of  great  interest.  It  appears  that  when  the  train, 
of  which  the  wagons  containing  the  machinery  for  the  agricultural 
show  formed  part,  arrived  at  Ballyhale  Station,  those  wagons  were 
unhooked  and  were  replaced  by  four  wagons  filled  with  cattle, 
which  an  earlier  train  had  been  unable  to  take  past  Ballyhale. 
The  principle  thus  brought  before  us  is  one  which  should  not 
receive  our  approval ;  and  I  cannot  lay  it  down  as  law  that  the 
plaintiff,  who  merely  gave  his  goods  to  the  company  to  carry, 
is  to  be  a  loser  by  such  a  change  as  was  made  at  Ballyhale  by  the 
servants  of  the  company.  If  they  give  a  preference  to  the  con- 
veyance of  live-stock,  and  thereby  delay  the  delivery  of  other 
goods,  that  is  an  arrangement  which  I  shall  not  sanction.  Carriers 
are  bound  to  deliver  within  a  reasonable  time  the  things  entrusted 
to  them,  and  this  binds  them  to  do  no  act  of  themselves  which  will 
prevent  them  promising  due  diligence  in  delivering  the  goods. 
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Overwhelming   necessity   will   alone   excuse   them,    and   of   such 
overwhelming  necessity  no  evidence  was  produced." 

Deviation. 

If  the  delay  is  caused  by  unnecessary  deviation  from  the  usual 
route,  or  by  the  goods  not  having  been  dealt  with  in  the  ordinary 
course  of  business,  the  carrier  will  be  responsible  (see  Wren  v. 
Eastern  Counties  R.,  1859,  1  L.T.R.  5 ;  Mallet  v.  G.E.R.,  1899, 
1  Q.B.  309).  But  he  will  be  discharged  if  it  be  shown  that  he  has 
used  a  reasonable  degree  of  exertion  and  diligence  in  order  to 
prevent  or  minimise  delay  arising  from  any  obstruction,  accident, 
or  misfortune  (Hadley  v.  Clarke,  1799,  8  Term  Rep.  259). 

Missing  the  Connection. 

In  Foster  v.  G.W.R.,  1904,  2  K.B.  306,  the  facts  were  that  the 
plaintiff  delivered  to  the  defendants  goods  to  be  carried  by  a 
particular  route,  and  subject  to  special  terms.  By  mistake,  the 
goods  were  carried  past  the  station  at  which  they  ought  to  have 
been  transferred  to  another  train.  The  mistake  was  not  discovered 
till  too  late  to  catch  that  other  train,  so  the  defendants  forwarded 
the  goods  by  the  best  alternative  route.  It  was  held  (doubting 
the  correctness  of  the  decision  in  Mallet  v.  G.E.R.,  supra)  that 
the  carriers  were  relieved  from  liability. 

Lord  Alverstone,  C.J.,  referring  to  Mallet's  case  in  the  course 
of  his  judgment,  said  :  "So  far  as  that  case  is  concerned,  I  think 
the  extent  of  the  authority  of  that  case,  if  it  is  supposed  to  lay 
down  a  principle  that  the  conditions  cannot  apply  if  the  damage 
happens,  or  the  injury  to  the  goods  happens,  upon  some  part  of 
the  route  not  contemplated  by  the  parties  at  the  time  the  condition 
was  signed,  may  require  further  consideration.  I  do  not  wish  to  say 
more  than  this.  Certainly,  in  so  far  as  it  lays  down  any  principle 
which  would  involve  its  application  to  the  case  before  us,  I  think 
that  it  is  at  variance  with  more  than  one  decision  of  co-ordinate 
jurisdiction,  and  particularly  with  the  decisions  which  have  held 
that  misdelivery  to  a  wrong  person  will  not  render  the  company 
liable  in  the  absence  of  facts  which  make  the  condition  inapplicable, 
as,  for  instance,  wilful  misconduct.  Here  the  mis-delivery  hap- 
pened upon  a  route  that  was  contemplated  by  the  parties.  The 
question  whether  Mallet's  case  can  be  supported  upon  the  ground 
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that  it  refers  to  a  particular  case  of  an  injury  occurring  upon  a 
route  which  never  formed  the  basis  of  the  contract  does  not  arise 
in  this  case.  .  .  .  Therefore,  I  think  their  action  in  sending  the 
fish  to  Weymouth  when  they  found  they  had  made  a  mistake,  was 
not  sending  it  by  a  fresh  route  in  the  sense  of  Mallet's  case ;  but 
that  they  adopted  a  reasonable  course,  and  endeavoured,  on  finding 
out  their  mistake,  to  do  their  best  to  get  the  goods  to  their 
destination  as  speedily  as  possible."  (See  also  Lord  Polwarth  v. 
N.B.R.,  1908,  S.C.  1275,  where  the  above  cases  were  commented 
on. 

Carriage  by  Particular  Train. 

Although  it  has  been  held  that  the  fact  that  a  train  arrives  much 
behind  the  advertised  time  is  evidence  of  negligence  (Roberts  v. 
M.R.,  1877,  25  W.R.  323),  a  contract  to  carry  goods  by  a  particular 
train  is  not  a  contract  to  deliver  the  goods  at  the  time  that  train 
ordinarily  arrives  (Lord  v.  M.R.,  1867,  L.R.  2  C.P.  339). 

Undelivered  Goods. 

If  for  good  reason,  and  without  default  on  his  part,  a  carrier 
is  unable  to  deliver  the  goods  when  they  have  arrived  at  the 
destination  to  the  consignee,  or  if  the  consignee  refuses  to  accept 
goods  tendered  to  him  by  the  carrier,  the  carrier  must  conduct 
himself  as  a  reasonable  man  would  do  with  reference  to  the  goods 
(Hudson  v.  Baxendale,  1857,  2  H.  &  N.  575) ;  and  this  imposes 
upon  him  the  duty  of  keeping  the  goods  for  a  reasonable  time, 
if  he  has  the  means  of  doing  so,  at  the  place  to  which  they  were 
originally  consigned,  in  order  to  give  a  further  chance  of  effecting 
delivery,  and  an  opportunity  to  the  consignee  to  retract  his  refusal 
and  accept  the  goods  (G.W.R.  v.  Crouch,  1858,  3  H.  &  N.  183, 
where  the  consignee  had  refused  to  pay  the  carriage). 

Notice  of  Non-Delivery. 

In  accordance  with  this  principle,  it  may  also  be  the  carrier's  duty 
to  give  notice  to  the  consignor  of  the  non-delivery  or  of  the  refusal 
of  the  consignee  to  accept.  There  does  not  appear  to  be  any  general 
rule  of  law  on  this  point,  beyond  that  the  carrier  must  do  what 
is  reasonable  in  the  particular  circumstances.  It  is  clear,  how- 
ever, that  if  after  using  due  diligence  a  carrier  is  unable  to  deliver 
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goods  owing  to  his  inability  to  find  the  consignee,  or  because  the 
consignee  refuses  to  accept  the  goods  when  tendered  to  him,  the 
carrier's  liability  as  such  ceases.  A  carrier  is  not  bound  to  a 
second  time  tender  goods  that  have  once  been  refused  by  the 
consignee,  nor  is  he  bound  to  again  tender  goods  which  were  not 
delivered  on  the  first  occasion  because  the  consignee  could  not  or 
would  not  pay  the  charge  for  carriage.  (See  Storr  v.  Crowley,  1823, 
M'Cle.  &  Y.  129 ;  Heugh  v.  L.  6-  N.W.R,  1870,  L.R.  5  Ex.  51.) 

Carrier's  Liability  as  Bailee  of  Goods. 

But  though  the  carrier's  liability  as  a  carrier  ceases,  so  long 
as  he  retains  possession  of  goods  he  will  be  responsible  as  a  bailee 
for  their  safety,  and  is  bound  to  take  proper  measures  for  their 
preservation.  (See  Cairns  v.  Robins,  1841,  8  M.  &  W.  258 ; 
Giles  v.  Taff  Vale  R.,  1853,  2  E.  &  B.  823;  and  other  cases 
cited  above.) 

The  law  on  this  point  was  clearly  stated  by  Mr.  Justice  Blackburn, 
in  the  course  of  his  judgment  in  Mitchell  v.  L.  &  Y.R.,  1875, 
L.R.  10  Q.B.  256.  In  that  case  the  plaintiff  was  consignee  of 
some  flax  sent  by  the  defendants'  railway  to  Newchurch  Station. 
On  its  arrival,  the  defendants  sent  to  plaintiff  an  advice  note  of 
its  arrival,  requiring  him  to  remove  it,  and  stating  that  they 
(defendants)  would  hold  it,  "  not  as  common  carriers,  but  as  ware- 
housemen, at  owner's  sole  risk,  and  subject  to  the  usual  warehouse 
charges."  Soon  after  the  receipt  of  this  notice,  the  plaintiff  went 
to  the  station  and  removed  two  tons  of  the  flax,  but  left  the  rest  at 
the  station  for  more  than  two  months.  There  were  no  warehouses 
at  the  station,  and  the  flax  remained  on  open  ground  insufficiently 
covered,  and  became  damaged  by  wet.  In  an  action  for  the 
damage,  it  was  admitted  that,  if  the  defendants  were  bound  to 
take  reasonable  care  of  the  flax,  they  had  not  done  so.  It  was 
held  that,  treating  the  advice  note  acquiesced  in  by  the  plaintiff 
as  a  contract,  the  terms  of  it,  taken  altogether,  did  not  exempt 
the  defendants  from  liability  for  negligence  to  the  extent  that  they 
would  be  liable  as  warehousemen  or  bailees  for  hire  ;  and  that  they 
were,  therefore,  liable  for  the  damage.  The  learned  judge  said  : 
"  I  take  it  the  law  is  very  clear  to  this  extent,  that  where  a  carrier 
receives  goods  to  carry  to  their  destination  with  a  liability  as 
carrier  (except  so  far  as  that  duty  is  qualified  by  exceptions),  he 
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may  be  said  to  be  an  insurer.  The  goods  are  then  to  be  carried 
at  the  risk  of  the  carrier  to  the  end  of  the  journey,  and  when  they 
arrive  at  the  station  to  which  they  were  forwarded,  the  carrier 
has  then  complied  with  his  duty  when  he  has  given  notice  to  the 
consignee  of  their  arrival.  And  after  this  notice,  and  the  consignee 
does  not  fetch  the  goods  away,  and  becomes  in  mora,  then  I  think 
the  carrier  ceases  to  incur  any  liability  as  carrier,  but  is  subject 
to  the  ordinary  liability  of  bailee.  There  are  several  cases  in  which 
the  question  has  been  very  much  discussed  as  to  when  a  carrier's 
liability  ceases  as  an  insurer,  and  his  liability  is  changed  into  that 
of  warehouseman.  Such,  for  instance,  as  Bourne  v.  Gatliffe,  1838, 
4  Bing.  N.C.  314  ;  and  Cairns  v.  Robins,  1841,  8  M.  &  W.  258. 
In  the  first,  a  fire  had  taken  place  after  the  goods  had  been  put 
from  on  board  defendant's  ship  on  to  a  wharf,  and  the  liability 
of  the  carrier  was  held  still  to  continue.  In  the  other,  a  similar 
case,  there  having  been  delay  in  the  owner,  the  carrier  was  still 
held  liable  for  the  loss  of  the  goods  as  bailee  for  reward.  But  I  do 
not  think  there  has  been  any  case  decided  to  this  extent,  that, 
because  the  owner  of  goods  was  idle  and  blameable  for  leaving  them 
in  the  carrier's  hands,  therefore  he,  as  bailee,  held  them  under  no 
responsibility  whatever.  I  think  in  this  case  the  railway  company 
in  holding  these  goods  could  have  charged  warehouse  rent,  and, 
that  being  so,  I  think  there  can  be  no  doubt  that  primd  facie  there 
was  a  liability  in  them  as  bailees  for  reward.  The  liability  of  an 
ordinary  bailee  is  to  take  ordinary  and  reasonable  care.  And  if 
the  defendants  in  this  case  are  under  that  liability,  there  is  ample 
evidence  that  they  did  not  do  that." 

Chief  Justice  Cockburn  dealt  with  the  same  subject  in  his  judg- 
ment in  Chapman  v.  G.W.R.,  1880,  5  Q.B.D.  278  :  "  The  contract 
of  the  carrier  being  not  only  to  carry,  but  also  to  deliver,  it  follows 
that,  to  a  certain  extent,  the  custody  of  the  goods  as  carrier  must 
extend  beyond,  as  well  as  precede,  the  period  of  their  transit  from 
the  place  of  consignment  to  that  of  the  destination.  First,  there 
is,  in  most  instances,  an  interval  between  the  receipt  of  the  goods 
and  their  departure — sometimes  one  of  considerable  duration. 
Next,  there  is  the  time  which  in  most  instances  must  necessarily 
intervene  between  their  arrival  at  the  place  of  destination  and  the 
delivery  to  the  consignee,  unless  the  latter — which,  however,  is 
seldom  the  case — is  on  the  spot  to  receive  them  on  their  arrival. 
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Where  this  is  not  the  case,  some  delay,  often  a  delay  of  some  hours 
— as,  for  instance,  where  goods  arrive  at  night,  or  late  on  a  Saturday, 
or  where  the  train  consists  of  a  number  of  trucks  which  take  some 
time  to  unload — unavoidably  occurs.  In  these  cases,  while,  on  the 
one  hand,  the  delay,  being  unavoidable,  cannot  be  imputed  to  the 
carrier  as  unreasonable,  or  give  a  cause  of  action  to  the  consignor 
or  consignee  ;  on  the  other  hand,  the  obligation  of  the  carrier  not 
having  been  fulfilled  by  the  delivery  of  the  goods,  the  goods  remain 
in  his  hands  as  carrier,  and  subject  him  to  all  the  liabilities  which 
attach  to  the  contract  of  carriage.  A  fortiori,  will  this  be  the  case 
where  there  is  unreasonable  delay  on  the  part  of  the  carrier,  if  the 
consignee  is  ready  to  receive. 

"  The  case,  however,  becomes  altogether  changed  when  the 
carrier  is  ready  to  deliver,  and  the  delay  in  the  delivery  is  attribut- 
able not  to  the  carrier,  but  to  the  consignee  of  the  goods.  Here, 
again,  just  as  the  carrier  is  entitled  to  a  reasonable  time  within 
which  to  deliver,  so  the  recipient  of  the  goods  is  entitled  to  a  reason- 
able time  to  demand  and  receive  delivery.  He  cannot  be  expected 
to  be  present  to  receive  delivery  of  goods  which  arrive  in  the  night 
time,  or  of  which  the  arrival  is  uncertain,  as  of  goods  coming  by 
sea,  or  by  a  goods  train,  the  time  of  arrival  of  which  is  liable  to 
delay.  On  the  other  hand,  he  cannot,  for  his  own  convenience, 
or  by  his  own  laches,  prolong  the  heavier  liability  of  the  carrier 
beyond  a  reasonable  time.  He  should  know  when  the  goods  may 
be  expected  to  arrive.  If  he  is  not  otherwise  aware  of  it,  it  is  the 
business  of  the  consignor  to  inform  him.  His  ignorance — at  all 
events  where  the  carrier  has  no  means  of  communicating  with  him 
— which  was  the  case  in  the  present  instance — cannot  avail  him 
in  prolonging  the  liability  of  the  carrier,  as  such,  beyond  a  reason- 
able time.  When  once  the  consignee  is  in  mora  by  delaying  to 
take  away  the  goods  beyond  a  reasonable  time,  the  obligation  of  the 
carrier  becomes  that  of  an  ordinary  bailee,  being  confined  to  taking 
proper  care  of  the  goods  as  a  warehouseman  ;  he  ceases  to  be  liable 
in  case  of  accident.  What  will  amount  to  a  reasonable  time  is 
sometimes  a  question  of  difficulty,  but  as  a  question  of  fact,  not 
of  law.  As  such,  it  must  depend  on  the  circumstances  of  the 
particular  case.  Such  being  the  general  law,  it  is,  of  course,  com- 
petent to  the  parties  to  modify  that  contract  by  the  introduction 
of  any  terms  or  conditions  they  may  please." 
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Perishable  Goods. 

If  a  carrier  is  unable  to  deliver  goods,  especially  perishable 
goods,  he  may  sell  them  for  the  best  price  obtainable,  provided 
there  is  a  real  necessity  for  the  sale,  and  it  is  practically  impossible 
to  obtain  the  instructions  of  the  owner  of  the  goods  as  to  what 
should  be  done  with  them.  (See  Sims  v.  M.R.,  1913,  1  K.B.  103 ; 
and  G.N.R.  v.  Swaffield,  1874,  L.R.  9  Ex.  132.) 

Cesser  of  Liability. 

When  the  carrier  is  not  bound  to  deliver  the  goods  at  the  pre- 
mises of  the  consignee,  his  liability  as  a  carrier  will  cease  at  the 
expiration  of  a  reasonable  time  after  he  has  given  notice  of  their 
arrival  to  the  consignee ;  and  his  liability  in  respect  of  the  goods 
will  then  be  that  of  an  ordinary  bailee  for  hire,  namely,  to  take 
ordinary  and  reasonable  care.  Where  carriers  gave  notice  that 
they  held  the  goods  "  as  warehousemen,  at  owner's  sole  risk,  and 
subject  to  the  usual  warehouse  charges,"  it  was  held  that  they 
were  not  relieved  from  all  liability,  but  were  bound  to  take  reason- 
able care  of  the  goods  (Mitchell  v.  L.  &  Y.  R.,  1875,  L.R.  10  Q.B.  256 
cited  at  p.  97,  ante}.  In  all  cases,  the  consignee  ought  to  be  allowed 
a  reasonable  time  in  which  to  remove  the  goods.  (See  Patscheider  v. 
G.W.R.,  1878,  3  Ex.  D.  153.) 

Goods  in  Warehouse. 

In  In  re  Webb,  1818,  8  Taunt.  443,  common  carriers  carried  wool 
from  London  to  Frome,  having  agreed  that,  if  the  consignee  had 
not  room  to  store  the  wool,  the  carriers  would  keep  it  in  their 
warehouse  without  extra  charge  until  the  consignee  was  ready  to 
receive  it.  The  wool,  while  in  the  carriers'  warehouse,  was 
destroyed  by  an  accidental  fire,  and  it  was  held  that  the  carriers 
were  not  liable,  for  at  the  time  they  held  the  wool  as  warehouse- 
men, not  as  carriers,  because  the  transit  had  ended  when  the 
carriers  deposited  the  wool  in  their  warehouse  in  accordance  with 
the  agreement. 

Goods  Delivered  at  Consignee's  Address. 

If  a  carrier,  having  observed  all  the  rules  of  his  ordinary  course 
of  business,  delivers  goods  at  the  address  written  on  the  parcel, 
or  otherwise  indicated  by  the  customer,  he  will  not  be  responsible 
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for  any  misdelivery  that,  in  fact,  occurs.  Where  parcels  were 
directed  to  T.  &  Co.  at  an  address  in  Glasgow,  and  the  parcels 
were  duly  delivered  at  that  address,  and  were  made  away  with 
by  the  person  who  received  them,  the  carriers  were  held  not  to  be 
liable  to  the  consignors  because  there  was,  in  fact,  no  such  name 
or  firm  at  that  address  (M'Kean  v.  M'lvor,  1870,  L.R.  6  Exch.  36). 
Delivery  to  an  authorised  agent  of  the  owner  or  consignee  is  good 
delivery,  if  the  carrier  can  prove  the  authorisation  (Coombs  v. 
Bristol  &  Exeter  R.  1858,  8  H.  &  N.  510).  If  the  carrier  delivers  the 
goods  at  an  address  other  than  the  designated  address  and  to  a 
person  who  is  not  entitled  to  receive  them,  he  is  liable  to  an  action 
for  conversion  (Stephenson  v.  Hart,  1828,  4  Bing.  476). 

Cesser  of  Consignee's  Title  to  Goods. 

If  the  carrier  delivers  the  goods  to  the  named  consignee  in  the 
ordinary  course  of  business,  and  without  notice  that  the  consignee 
has  then  no  title  to  the  goods,  the  carrier  will  be  discharged. 
So,  too,  if  he  delivers  the  goods  on  demand  to  a  person  who  is 
entitled  to  receive  them,  even  though  such  delivery  be  made  out 
of  the  ordinary  course,  as  at  a  different  place  (Sheridan  v.  New 
Quay  Co.,  1858,  4  C.B.,  N.S.  618). 

Cost  of  Protecting  Goods. 

Where  a  carrier  has  goods  for  delivery,  and  something  occurs 
which  renders  it  necessary  to  incur  expenses  for  procuring  the 
safety  of  the  goods,  he  is  justified  in  doing  so,  and  in  certain  circum- 
stances will  be  bound  to  do  so,  and  can  maintain  a  claim  for 
reimbursement  of  such  expenses  against  the  owner  of  the  goods. 
(See  Notaro  v.  Henderson,  1872,  L.R.  7  Q.B.  225  ;  and  Cargo  ex 
"Argus,"  1872,  41  L.J.,  Q.B.  158.)  So  when  goods  have  been 
carried  to  their  destination  in  pursuance  of  a  contract  with  one 
who  is  both  consignor  and  consignee,  and  through  his  default 
(e.g.,  his  neglect  to  take  delivery  of  the  goods  on  arrival),  the  goods 
are  left  in  the  carrier's  hands,  the  carrier  is  bound  to  take  reason- 
able measures  for  the  preservation  of  the  goods,  and  can  recover 
from  the  owner  the  payments  he  has  made  on  account  of  expenses 
so  incurred  (G.N.R.  v.  Swaffield,  1874,  L.R.  9  Exch.  132,  in  which 
case  there  was  no  one  to  receive  a  horse  on  arrival  at  its  destina- 
tion, and  it  was  held  that  the  railway  company  could  recover  from 
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the  owner  the  reasonable  charges  they  had  paid  to  a  livery-stable 
keeper  for  taking  care  of  the  horse). 

A  carrier  who  exercises  his  right  of  lien  over  goods  in  respect  of 
unpaid  charges  is  not  also  entitled  to  charge  for  the  warehousing 
of  the  goods  while  in  his  possession  (Somers  v.  British  Empire 
Shipping  Co.,  1860,  8  H.L.  Cas.  338). 

Examination  of  Goods  by  Consignee. 

On  the  arrival  of  the  goods,  it  is  the  duty  of  the  consignee  to 
examine  them,  and  to  intimate  at  once  to  the  carrier  any  apparent 
shortage  or  injury.  If  he  does  not  do  this,  it  will  be  presumed 
that  the  goods  were  delivered  in  good  order.  In  Stewart  v.  North 
British  R.,  1878,  5  R.  (Sess.  Cas.),  4th  Series,  427,  goods  were 
delivered  on  28th  December.  They  were  not  examined  till  a  fort- 
night later,  and  it  was  held  that  the  railway  company  could  not  be 
made  responsible  for  injury  then  discovered.  "  The  risk  had  been 
taken  over  by  the  consignee,  and  it  would  be  putting  upon  the  rail- 
way company,  as  carriers,  an  amount  of  onus  that,  I  think,  they  are 
not  the  least  bound  to  bear,  if,  after  giving  the  consignee  the  fullest 
opportunity  of  discovering  whether  they  have  fulfilled  their  con- 
tract or  not,  they  were  to  be  asked  at  an  indefinite  distance  of  time 
to  prove  that  they  had  delivered  the  articles  safely." 

Damages  for  Loss  of  Goods. 

The  amount  of  damages  that  a  carrier  may  be  called  upon  to 
pay  in  respect  of  the  loss  of  or  injury  to  goods  that  have  been 
entrusted  to  him  will  depend  very  much  upon  the  nature  of  the 
claim.  Speaking  generally,  if  the  goods  are  totally  destroyed  or 
completely  lost,  the  full  value  of  the  goods  may  be  recovered 
(Crouch  v.  L.  &  N.W.R.,  1849,  2  Car.  &  Kir.  789;  Riley  v. 
Home,  1828,  5  Bing.  217).  If  the  injury  is  such  that  the  goods, 
though  not  totally  destroyed  or  lost,  cannot  easily  be  repaired  or 
restored,  the  owner  will  be  entitled  to  treat  the  loss  as  total,  that 
is,  to  refuse  to  accept  the  goods,  and  to  claim  the  full  value  from 
the  carrier.  Thus,  where  goods  valued  at  £100  were  damaged, 
but  the  damage  could  possibly  have  been  repaired  at  a  cost  of  from 
£16  to  £30,  though  even  then  it  was  not  certain  that  the  result 
would  be  quite  satisfactory,  it  was  held  that  the  consignee  was. 
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entitled  to  reject  the  goods,  and  that  the  carrier  must  pay  their  full 
value  (Dick  v.  East  Coast  R.,  1907,  4  Fraser  (Ct.  of  Sess.),  178). 

How  Value  is  Calculated. 

When  the  goods  were  being  carried  in  the  way  of  trade,  the 

value  to  be  paid  will  be  the  value  at  the  place  where,  and  the 

time  when,  they  ought  to  have  been  delivered  (Rice  v.  Baxendale, 

1861,  7  H.  &  N.  96) ;    or,  in  other  words,  the  amount  at  which 

like  goods  could  be  then  and  there  obtained.     If  like  goods  were 

not  so  obtainable,  then  the  value  will  be  the  cost  price,  plus  the 

cost  of  carriage,  and  a  sum  to  represent  the  reasonable  profit  had 

the  transaction  been  carried  out.     In  0' Hanlan  v.  G.W.R.,  1865, 

34  L.J.,  Q.B.  154,  a  parcel  of  cloth  was  sent  from  Leeds  for  carriage 

to  Neath,  a  small  town  in  Wales,  where  the  consignee  carried  on 

business  as  a  hawker  of  cloth  in  the  neighbourhood.    The  parcel 

was  lost,  and  the  Court  came  to  the  conclusion  that  like  cloth 

could  not  be  purchased  in  Neath.    Blackburn,  J.,  in  the  course 

of  his  judgment,  said  :   "  The  natural  and  fair  measure  of  damages 

would  be  the  value  of  the  goods  at  the  place  and  time  at  which 

they  ought  to  have  been  delivered,  and  that  consists  of  that  which 

would  be  the  market  value,  if  there  is  a  market  price  at  that  place 

which  regulates  what  the  value  would  be,  and  shows  what  it  is. 

If  there  is  no  market  at  that  place — if  from  the  smallness  of  the 

place,  or  the  scarcity  of  the  particular  goods,  and  other  things,  there 

is  no  market  price — the  parties  have  not  the  means  of  settling 

what  it  should  be  ;  but  the  real  value  at  the  time  and  place  would 

have  to  be  ascertained  as  a  matter  of  fact  by  the  jury,  taking  into 

consideration  those  circumstances  which  would  otherwise,  in  the 

higgling  of  the  market,  have  shown  the  market  value.     I  think 

it  is  very  clear  where  there  is  an  actual  market,  and  the  goods  are 

actually  sold  at  the  market  price,  that  price  is  regulated  by  the 

importer,  not  simply  by  his  own  costs  and  charges,  but  by  the 

average  costs  and  charges,  together  with  the  average  importer's 

profit.  .  .  .     Importer's  profit,  therefore,  does  become  an  element 

in  the  market  price,  and,  where  there  is  no  market,  reasonable 

importer's  profit  must  be  taken  into  account.     Then,  what  is  the 

reasonable  importer's  profit  ?    No  evidence,  from  the  nature  of 

the  thing,  can  well  be  given,  and  the  jury  are  to  say  what  they 

think  is  fair  and  reasonable  under  ordinary  circumstances." 

9— <I559A) 
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Loss  of  Profits. 

In  the  absence  of  notice  of  the  consequences  which  will  ensue 
from  the  goods  being  lost,  and  of  any  contract  to  be  answerable 
for  such  consequences,  a  carrier,  on  a  loss  occurring,  is  only  liable 
for  the  value  of  the  lost  goods,  not  for  the  loss  of  profits  which 
would  have  been  made  in  the  time  before  the  goods  can  be 
replaced  (British  Columbia  Mill  Co.  v.  Nettleship,  1868,  L.R. 
3  C.P.  499). 

Declared  Value. 

When  a  consignor  has  declared  the  value  of  goods  at  a  certain 
figure  (see  p.  120,  $ost),  he  will  not  be  allowed,  in  making  a  claim,  to 
show  that  the  value  was  greater  than  he  had  declared  (M'Cance 
v.  L.  6-  N.W.R.,  1864,  3  H.  &  C.  343). 

Partial  Non-Delivery. 

In  a  recent  case,  a  consignment  of  frozen  meat  had  been  delivered 
to  the  railway  company  for  carriage  under  a  special  contract, 
whereby  the  owner,  in  consideration  of  a  reduced  rate,  had  agreed 
to  relieve  the  company  from  "  all  liability  for  loss,  damage,  mis- 
delivery, delay,  or  detention  .  .  .  except  upon  proof  that  such 
loss,  etc.,  arose  from  wilful  misconduct  on  the  part  of  the  com- 
pany's servants."  But  nothing  in  this  agreement  shall  exempt 
the  company  from  any  liability  they  might  otherwise  incur  in  the 
following  cases  of  non-delivery,  pilferage,  or  misdelivery  (that  is 
to  say) :  (1)  Non-delivery  of  any  package  or  consignment  fully 
and  properly  addressed  .  .  .  provided  that  the  company  shall  not 
be  liable  in  the  said  cases  of  non-delivery,  etc.,  on  proof  that  the 
same  has  not  been  caused  by  negligence  or  misconduct  "  on  the 
part  of  the  company  or  their  servants."  Another  condition  pro- 
vided that  "  no  claim  in  respect  of  goods,  for  loss  or  damage  during 
the  transit,  for  which  the  company  may  be  liable,  will  be  allowed 
unless  the  same  be  made  in  writing  within  three  days  after  delivery 
of  the  goods  in  respect  of  which  the  claim  is  made,  such  delivery 
to  be  considered  complete  at  the  termination  of  the  transit  .  .  . 
or  in  the  case  of  non-delivery  of  any  package  or  consignment 
within  fourteen  days  after  dispatch."  When  the  consignment 
arrived  at  the  destination,  it  was  found  that  some  of  the  carcasses 
were  missing.  The  plaintiff  made  a  claim  in  writing  more  than 
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three  days  after  the  arrival,  but  within  fourteen  days  after  the 
dispatch,  of  the  consignment.  It  was  held  that  non-delivery  of  a 
part  of  the  consignment  was  "  non-delivery  "  of  the  consignment 
within  the  meaning  of  the  contract ;  that  the  claim  was  properly 
made  within  fourteen  days  ;  that  the  consignment  was  fully  and 
properly  addressed ;  that  the  railway  company  had  not  proved 
that  the  non-delivery  was  not  caused  by  negligence  or  misconduct 
of  their  servants  ;  and,  consequently,  that  the  company  were  not 
protected  by  the  consignment  note,  and  were  liable  in  damages 
to  the  plaintiff  (Wills  v.  G.W.R.,  1915,  1  K.B.  199). 

Damages  for  Delivery  of  Wrong  Goods. 

If  a  carrier  delivers  wrong  goods,  he  may  be  made  liable  for 
damages  naturally  flowing  from  such  wrong  delivery.  But  where 
a  carrier,  by  mistake,  delivered  empty  turpentine  casks  instead 
of  empty  ketchup  casks  to  a  maker  of  ketchup,  who  filled  them 
with  ketchup,  which  was  consequently  spoilt,  it  was  held  that  the 
carrier  was  not  liable  for  the  value  of  the  ketchup  (Cunnington 
v.  G.N.R.,  1883,  49  L.T.  392). 

Damages  for  Delay  in  Delivery. 

When  a  claim  is  made  against  a  carrier  in  respect  of  loss  caused 
by  delay  in  delivering  goods,  the  damages  recoverable  are  such  as 
may  fairly  and  reasonably  be  considered  as  arising  naturally  (i.e., 
according  to  the  usual  course  of  things)  from  the  breach  of  the 
contract  of  carriage  itself,  or  such  as  may  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Where  a  contract  is  made  under  special  circumstances  which  are 
communicated  by  one  of  the  contracting  parties  to  the  other,  the 
damages  resulting  from  a  breach  of  the  contract  which  the  parties 
would  reasonably  be  supposed  to  have  contemplated,  are  the 
amount  of  injury  which  would  ordinarily  follow  from  such  a  breach 
of  contract  under  the  special  circumstances.  But  if  the  special 
circumstances  are  unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  can  only  be  held  to  have  contemplated  the  amount 
of  injury  which  would  arise  generally,  and  in  the  great  multitude 
of  cases,  not  affected  by  any  special  circumstances,  from  such  a 
breach  of  contract.  Therefore,  where  a  miller  had  employed  a 
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carrier  to  convey  a  broken  shaft  belonging  to  the  mill,  to  be 
delivered  to  an  engineer,  and  the  carrier  was  guilty  of  an  unreason- 
able delay  in  delivering  it,  and  the  engineer  was  thereby  prevented 
from  making  a  new  shaft  from  the  model  of  the  old  one,  and  the 
mill  remained  idle  for  a  considerable  time,  it  was  held,  in  an  action 
against  the  carrier  for  the  delay,  that  the  jury,  in  estimating  the 
damages,  were  not  justified  in  taking  into  their  consideration  the 
loss  of  profits  by  reason  of  the  stoppage  of  the  mill  (Hadley  v. 
Baxendale,  1854,  9  Ex.  341 ;  Gee  v.  L.  &  Y.R.,  1860, 6  H.  &  N.  211). 

Goods  Intended  for  Special  Purpose. 

Where  an  article  specially  made  for  the  purpose  of  competing 
for  a  prize  was  delayed  till  after  the  competition  closed,  it  was 
held  that  the  cost  of  making  it  could  be  recovered,  but  not 
damages  for  the  loss  of  the  chance  of  winning  the  prize  (Watson 
v.  Ambergate,  Nottingham  &  Boston  R.,  1851,  15  Jurist  448). 

In  Simpson  v.  L.  &  N.W.R.,  1876,  1  Q.B.D.  274,  the  facts 
were  that  a  manufacturer,  who  was  in  the  habit  of  attending  at 
agricultural  shows  to  exhibit  samples  of  his  goods,  and  make  profit 
by  the  practice,  delivered  them  upon  a  show-ground,  where  he 
had  been  exhibiting  them,  to  the  receiving  agent  of  the  defendants, 
a  railway  company,  to  be  carried  by  a  particular  day  to  a  show- 
ground at  another  place,  when  and  where  a  similar  show  at  which 
he  intended  to  exhibit  was  to  be  held ;  but  nothing  was  expressly 
said  about  this  intention  of  the  plaintiff.  The  samples  did  not 
arrive  till  after  the  day  stipulated  and  when  the  show  was  over, 
and  the  plaintiff  lost  several  days  in  going  to  meet  them  and 
waiting  for  them.  In  an  action  for  the  breach  of  contract,  a  verdict 
was  given  for  damages  which  included  a  sum  for  loss  of  time  or 
loss  of  profit.  It  was  held,  the  Court  drawing  the  inference  of 
fact,  that  the  purpose  of  the  plaintiff  to  exhibit  was  within  the 
contemplation  of  the  parties  to  the  contract ;  that  the  plaintiff 
was  entitled  to  the  damages,  on  the  ground  that  loss  of  profit  was 
a  natural  and  probable  result  of  the  failure  of  that  purpose  ;  and 
that  no  evidence  was  necessary  of  his  prospect  of  making  profit 
at  the  particular  show  in  question.  In  delivering  judgment, 
Cockburn,  C.J.,  said — 

"  Whenever  either  the  object  of  the  sender  is  specially  brought 
to  the  notice  of  the  carrier,  or  circumstances  are  known  to  the 
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carrier  from  which  the  object  ought  in  reason  to  be  inferred,  so 
that  the  object  may  be  taken  to  have  been  within  the  contempla- 
tion of  both  parties,  damages  may  be  recovered  for  the  natural 
consequences  of  the  failure  of  that  object." 

Boot  manufacturers  had  contracted  for  the  supply  of  a  large 
quantity  of  military  boots  at  4s.  a  pair,  an  unusually  high  price. 
The  boots  were  sent  by  railway,  and  the  company's  servant  was 
informed  that  unless  the  goods  were  delivered  in  London  by  a 
particular  date  they  would  be  refused  by  the  purchaser,  but  he 
was  not  told  that  there  was  anything  exceptional  in  the  character 
of  the  contract.  The  goods  were  not  delivered  in  time  and  were 
refused  by  the  consignee,  and  the  makers  were  only  able  to  sell 
them  elsewhere  at  2s.  9d.  a  pair.  It  was  held  that  the  carriers 
were  not  liable  for  the  large  difference  between  the  prices  (Home 
v.  M.R.,  1873,  8  C.P.  131). 

Burden  of  Proof. 

It  is  for  the  plaintiff  to  prove  that  the  carrier  was  aware  of  the 
probability  of  some  extraordinary  loss  occurring  by  reason  of 
delay,  and  that  he  accepted  the  goods  with  that  knowledge.  An 
agreement  by  the  carrier  to  be  liable  for  extraordinary  loss  is  not 
necessarily  to  be  inferred  from  the  fact  that  the  goods  bore  a  label 
indicating  that  they  were  being  sent  for  a  special  purpose.  Where 
a  box  of  samples  was  sent  to  a  commercial  traveller  at  Chesterfield, 
the  box  bearing  a  label  on  which  was  printed  "  Traveller's  goods. 
Deliver  immediately,"  and  the  goods  were  delivered  a  day  late, 
it  was  held  that  the  carriers  were  not  liable  to  pay  the  expenses 
of  the  traveller  during  the  day  he  was  delayed  at  Chesterfield  by 
non-receipt  of  the  samples.  The  label  was  not  sufficient  notice 
to  the  carriers  of  the  purpose  for  which  the  goods  were  being  sent, 
so  as  to  make  them  liable  for  the  particular  damages  (Candy  v. 
M.  R.,  1878,  38  L.T.R.  226).  But,  in  a  later  case,  Jameson  v.  M.  R., 
1884,  50  L.T.R.  426,  where  the  parcel  was  labelled  "  W.  H.  Moore 
&  Co.  :  Stand  23,  Show  Ground,  Lichfield,  Staffordshire  ;  van 
train,"  it  was  held  that  the  label  was  a  sufficient  notice  to  the 
carriers  that  the  goods  were  being  sent  to  a  show.  "  It  is  clear 
there  was  some  evidence  that  the  defendants  knew  of  the  purpose 
for  which  the  goods  were  sent  and  the  place  to  which  they  were 
consigned.  I  think  the  label  was  very  reasonable  notice  of  those 
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facts."  The  plaintiff,  therefore,  was  allowed  to  recover  damages 
for  loss  of  profits  and  expenses  incurred  owing  to  the  goods  not 
being  delivered  till  after  the  show. 

Traveller's  Samples. 

Where  goods  sent  by  rail  to  a  traveller  in  Cardiff  were,  owing 
to  the  negligence  of  the  railway  company,  not  delivered  till  after 
the  traveller  had  left  the  town,  but  the  company  had  not  had 
notice  of  the  particular  object  for  which  the  goods  were  sent,  the 
plaintiff  failed  to  recover  the  profits  he  would  have  derived  from 
a  sale  made  in  Cardiff  (G.W.R.  v.  Redmayne,  1866,  L.R.  1  C.P.  329). 

Where  a  traveller  was  kept  idle  for  several  days  waiting  for  a 
parcel  of  samples  which  was  delayed  on  the  railway,  it  was  held 
that  his  expenses  during  the  period  of  waiting  could  not  be 
recovered  as  damages,  because  the  carriers  had  not  been  informed 
of  the  contents  of  the  parcel  nor  of  the  purpose  for  which  it  was 
intended  (Woodyer  v.  G.W.R.,  1867,  L.R.,  2  C.P.  318). 

Delay  of  Ship. 

A  steamship  was  delayed  several  days  at  Plymouth  owing  to 
the  delay  in  delivery  of  a  new  piston.  The  delay  was  caused  by 
the  fault  of  the  carriers,  who  had  notice  that  the  carriage  was 
urgent,  and  that  delay  in  the  delivery  of  the  piston  would  involve 
detention  of  the  ship.  But  they  were  not  told  of  the  size  of  the 
ship,  nor  of  the  large  crew,  nor  that  the  piston  was  an  essential 
part  of  the  ship's  engines.  The  shipowners  claimed  damages, 
including  their  outlay  in  respect  of  the  ship  during  its  detention 
and  loss  of  profit  that  might  have  been  earned,  amounting  to  £300. 
It  was  held  that  the  carriers  were  not  liable  for  the  loss  of  profits, 
and  were  only  liable  for  part  (about  £50)  of  the  outlay  on  the  ship 
(Den  of  Ogil  Co.  v  Caledonian  R.,  1902,  5  Fraser  (Ct.  of  Sess.)  99). 
If  the  shipowners  had  told  the  carriers  of  the  size  of  the  ship,  and  of 
its  having  crew  and  cargo  on  board,  it  is  possible  that  the  whole 
of  the  outlay  would  have  been  allowed. 

Marketable  Goods. 

In  an  action  against  carriers  for  the  non-delivery,  according  to 
contract,  of  goods  of  a  marketable  kind  intended  for  sale,  the  jury 
may  give  as  damages  the  difference  between  the  market  value  on 
the  day  the  goods  ought  to  have  been  brought  to  market,  and  the 
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day  on  which  they  are  afterwards  brought  to  market,  although 
no  notice  is  given  to  the  carrier  that  the  goods  were  intended  for 
market,  for  such  damages  are  the  natural  and  immediate  conse- 
quence of  the  defendants'  act.  There  is  no  difference  in  the  applica- 
tion of  this  rule  between  a  delay  occasioned  by  the  detention  of 
goods  in  the  hands  of  the  carrier  and  a  delay  necessary  for  the 
purpose  of  restoring  goods  to  a  marketable  state  when  delivered 
by  the  carrier  in  a  damaged  condition.  In  Collard  v.  S.E.R., 
1861,  30  L.J.  Ex.  393,  the  plaintiff  sent  hops  in  bags  from  Kent 
to  London  by  the  defendants'  railway  for  the  purpose  of  delivery 
to  the  buyer,  a  hop-dealer.  The  hops  were  detained  by  the 
defendants  several  days,  and  received  some  damage  from  water, 
and  the  buyer  refused  to  accept  them.  The  plaintiff  dried  the 
hops,  and  when  fit  for  sale  the  price  had  fallen  in  value.  Inde- 
pendently of  that,  the  stained  portion  of  the  hops  deteriorated  the 
marketable  value  of  the  whole,  although  for  the  purpose  of  brewing 
the  value  of  the  bulk  was  unaffected.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover,  as  damages  from  the  defendants,  the 
differences  in  price  of  the  amount  of  deterioration  in  market  value, 
and  was  not  confined  to  the  value  of  the  parts  actually  damaged, 
although  the  defendants  had  no  notice  that  the  hops  were  sent 
for  the  purpose  of  sale,  and  not  for  use. 

The  facts  in  Hawes  v.  S.E.R.,  1884,  54  L.J.,  Q.B.  174,  were 
that  the  railway  company  announced  that  they  would  carry  fish 
from  London  to  Boulogne  at  through  rates  by  a  special  tidal  train 
and  passenger  boat,  "  wind,  weather,  and  tide  permitting."  A  con- 
signment of  fish  intended  for  the  Paris  market  (of  which  fact  the 
carriers  had  notice)  was  delivered  by  the  plaintiffs  in  London  to 
be  carried  to  Boulogne.  Owing  to  rough  weather,  it  was  not  put 
on  board  the  passenger  boat  at  Folkestone,  but  was  sent  on  by 
a  cargo  boat,  which  arrived  at  Boulogne  too  late  for  the  train  to 
Paris.  It  was  delayed  at  Boulogne  for  twenty-four  hours,  and 
deteriorated,  and  was  put  up  for  sale  in  the  Paris  market  a  day 
late.  It  was  held  that  there  was  no  absolute  undertaking  to  carry 
the  fish  by  any  particular  train  and  boat,  and  that,  if  the  carriers 
under  the  circumstances  had  used  all  reasonable  care  to  deliver 
the  fish  with  the  utmost  possible  dispatch,  they  had  discharged 
their  obligation,  and  that  damages  could  not  be  given  for  the  loss 
of  the  market  in  Paris. 
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If  a  consignee  claims  damages  for  loss  of  sale  owing  to  delay  in 
delivery,  he  must  prove  that  he  had  entered  into  a  contract  to  sell 
the  goods  (Hart  v.  Baxendale,  1867,  16  L.T.R.  396). 

Loss  of  Season. 

If  the  carrier's  delay  results  in  the  diminution  in  the  value  of 
the  goods  by  reason  of  the  loss  of  season,  that  circumstance  may 
be  taken  into  account  in  assessing  the  damages.  In  Wilson  v. 
L.&Y.R.,  1861,  9  C.B.,  N.S.  632,  a  cap  manufacturer  at  Cocker- 
mouth  bought  cloth  at  Huddersfield  for  the  purpose  of  making 
it  up  into  caps,  which  he  was  in  the  habit  of  selling  through  the 
country  by  means  of  travellers.  The  cloth  was  received  by  the 
carriers  on  15th  March,  but  owing  to  their  negligence  it  was  not 
delivered  to  the  cap  manufacturer  until  12th  April,  which  was 
too  late  for  his  purpose.  He  brought  the  action  to  recover  damages 
for  not  delivering  the  cloth  within  a  reasonable  time,  and  it  was 
held — in  accordance  with  the  rule  laid  down  in  Hadley  v.  Baxendale 
1854,  9  Ex.  341 ;  see  p.  106,  ante— thai  the  plaintiff  was  entitled 
to  recover  as  damages  the  amount  of  the  diminution  in  value  of 
the  cloth  by  reason  of  the  season  for  making  up  and  selling  the 
caps  having  passed,  but  not  the  loss  of  anticipated  profits,  or  the 
expenses  of  travellers  dispatched  on  journeys  rendered  fruitless 
by  reason  of  the  inability  to  execute  the  orders.  In  the  course 
of  his  judgment,  Williams,  J.,  said  :  "  Two  questions  of  law  were 
raised  on  the  part  of  the  defendants.  The  first  was,  whether 
in  a  case  like  this,  of  an  action  against  a  common  carrier  for 
negligence  in  not  delivering  goods  entrusted  to  him  within  a 
reasonable  time,  the  consignee  has  a  right  to  claim  in  the  shape 
of  damages  the  profit  he  would  have  made  upon  the  sale  of  them 
if  they  had  been  delivered  in  proper  time.  We  are  all  of  opinion 
that  he  is  not.  Then  comes  the  other  question,  whether  he  is 
entitled  to  recover  the  difference  between  the  value  of  the  goods 
to  him  if  they  had  been  delivered  in  proper  time,  and  their  value 
at  the  time  when  they  were  actually  delivered.  I  am  of  opinion 
that  the  consignee  is  entitled  to  recover  such  difference  in  value. 
If  it  were  otherwise,  great  injustice  would  be  done ;  for  instance, 
— to  put  a  familiar  case — suppose  a  tradesman  at  a  fashionable 
watering-place  sends  an  order  to  a  warehouseman  in  London  for 
a  quantity  of  ribbons  or  other  fancy  goods,  and  they  are  delivered 
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to  a  carrier  so  that  they  ought  to  reach  him  at  the  beginning  of  the 
season,  and  through  the  negligence  of  the  carrier  their  delivery  is 
delayed  until  the  season  is  over,  so  that  the  opportunity  of  offering 
them  for  sale  is  lost,  and,  as  their  novelty  or  fashion  are  gone,  they 
remain  on  hand  materially  diminished  in  value,  would  it  not  be 
unjust  if  the  carrier  were  not  made  liable  in  damages  for  the  loss 
which  thus  resulted  from  his  negligence  ?  " 

In  Schultze  v.  G.E.R.,  1887,  19  Q.B.D.  30,  a  parcel  of  samples 
was  delivered  to  the  defendants  to  be  forwarded  to  the  plaintiffs. 
By  the  negligence  of  the  defendants,  who  had  notice  that  the 
parcel  contained  samples,  it  was  delayed  on  the  way  until  the 
season  at  which  the  samples  could  be  used  for  procuring  orders 
had  elapsed,  and  they  had  in  consequence  become  valueless.  The 
plaintiffs  could  not  have  procured  similar  samples  in  the  market. 
In  an  action  for  the  non-delivery  in  a  reasonable  time,  it  was  held 
(following  Wilson  v.  L.  &  Y.  R.,  supra)  that  the  plaintiffs  were 
entitled  to  recover  as  damages  the  value  to  them  of  the  samples 
at  the  time  when  they  should  have  been  delivered. 

Injury  caused  by  Inherent  Defect  or  Improper  Packing. 

In  order  to  render  the  carrier  liable,  the  injury  to  the  goods  must 
be  caused  by  the  delay,  not  by  the  inherent  vice  or  improper 
packing  of  the  goods.  Thus,  in  Baldwin  v.  L.C.  &  D.R.,  1882, 
9  Q.B.D.  582,  where  rags  were  delayed  in  transit,  and,  owing  to 
their  having  been  packed  in  a  wet  condition,  became  heated  and 
were  damaged,  it  was  held  that  the  carrier  was  not  liable,  for  if  the 
rags  had  been  packed  in  a  proper  condition  they  would  not  have 
suffered  by  the  delay.  The  same  principle  was  applied  in  Waller 
v.  Midland  Great  Western  R.,  1879,  4  L.  R.  Ir.  378,  where  an 
unsound  horse  was  injured  through  having  to  journey  by  road, 
owing  to  the  default  of  the  carrier.  If  the  horse  had  been  sound, 
the  walk  would  not  have  hurt  it ;  and  so  the  carrier  escaped 
liability. 

In  Flaherty  v.  Midland  Great  Western  R.,  1914,  48  Ir.  L.T.  216, 
the  railway  company  had  failed  to  provide  a  horse-box  for  the 
conveyance  of  an  animal  to  a  fair.  The  horse,  consequently,  did 
not  go  to  the  fair.  It  was  held  that  the  company  was  only  liable 
for  nominal  damages. 
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Third-Party  Damages. 

If  the  owner  of  goods  is  liable  to  a  third  party  for  damages  for 
delay  in  delivery,  he  may  recover  the  damages  he  has  to  pay  to 
such  party  from  the  defaulting  carrier,  and  also  the  costs  he  has 
incurred  in  the  reasonable  defence  of  an  action  brought  against 
him,  providing  he  can  show  that  such  damages  and  costs  were  in 
the  contemplation  of  the  parties  to  the  contract  of  carriage. 
(See  Baxendale  v.  L.C.  6-  D.R.,  1874,  L.R.  10  Exch.  35;  Agius 
v.  Great  Western  Colliery  Co.,  1899,  1  Q.B.  413.) 

Actions  against  Carriers. 

An  action  for  damages  lies  against  a  carrier  for  breach  of  his 
contract  to  carry  and  deliver,  and  the  owner  of  the  goods  is  the 
proper  person  to  bring  the  action  (Fragano  v.  Long,  1825, 
4  B.  &  C.  219).  When  the  goods  were  in  transit  between  seller 
and  buyer,  the  general  rule  is  that  the  buyer  is  the  owner,  since 
the  goods  become  his  property  as  soon  as  the  seller  delivers  them 
to  the  carrier.  The  earlier  cases  establishing  this  proposition  are 
now  superseded  by  the  express  provisions  of  the  Sale  of  Goods 
Act,  1893  (56  &  57  Viet.  c.  71),  but  they  remain  of  some  value  as 
illustrating  the  application  of  the  statutory  provisions. 

Provisions  of  Sale  of  Goods  Act,  1893,  as  to  Delivery. 

The  Act  provides  as  follows — 

"  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is  authorised 
or  required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods 
to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the  purpose 
of  transmission  to  the  buyer  is  primd  facie  deemed  to  be  a  delivery 
of  the  goods  to  the  buyer  "  [s.  32  (1)]. 

"  Unless  otherwise  authorised  by  the  buyer,  the  seller  must  make 
such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may  be 
reasonable  having  regard  to  the  nature  of  the  goods  and  the  other 
circumstances  of  the  case.  If  the  seller  omit  so  to  do,  and  the 
goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may 
decline  to  treat  the  delivery  to  the  carrier  as  a  delivery  to  himself, 
or  may  hold  the  seller  responsible  in  damages  "  [s.  32  (2)]. 

"  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  buyer  by  a  route  involving  sea  transit,  under  circumstances 
in  which  it  is  usual  to  insure,  the  seller  must  give  such  notice  to 
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the  buyer  as  may  enable  him  to  insure  them  during  their  sea 
transit ;  and  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed 
to  be  at  his  risk  during  such  sea  transit  "  [s.  32  (3)]. 

"  The  place  of  delivery,  apart  from  any  contract,  express  or 
implied,  is  the  seller's  place  of  business,  if  he  has  one,  and  if  not, 
his  residence  "  [s.  29  (1)]. 

"  When  the  seller  of  goods  agrees  to  deliver  them  at  his  own 
risk  at  a  place  other  than  that  where  they  are  when  sold,  the 
buyer  must  nevertheless,  unless  otherwise  agreed,  take  any  risk 
of  deterioration  in  the  goods  necessarily  incident  to  the  course  of 
transit  "  [s.  33]. 

Delivery  to  Carrier  as  Agent  for  Buyer. 

The  delivery  of  goods  to  the  carrier  by  the  seller  will  then,  as 
a  general  rule,  be  deemed  to  be  delivery  by  him  as  agent  for  or 
on  behalf  of  the  buyer ;  and  the  seller  or  consignor,  being  thus 
only  acting  as  an  agent,  will  have  no  right  of  action  himself  against 
the  carrier,  having  no  property  in  the  goods,  unless  such  a  right 
is  expressly  given  him  by  the  terms  of  the  contract  with  the  carrier, 
since  such  a  contract  will  supersede  any  question  of  ownership 
(Dunlop  v.  Lambert,  1838,  6  Cl.  &  Fin.  600). 

The  mere  fact  that  the  consignor  pays  the  carriage  does  not 
necessarily  give  him  a  right  of  action  in  respect  of  loss  or  delay 
(Dawes  v.  Peck,  1799,  8  Term  Rep.  330;  Murphy  v.  Midland 
Great  Western  R.,  1903,  2  Ir.  R.  5),  though  such  payment  by  him 
may  be  evidence  that  the  property  in  the  goods  remains  in  him  and 
that  the  goods  are  at  his  risk  during  their  transit.  (See  Freeman 
v.  Birch,  1833,  3  Q.B.  492 — a  rather  curious  case,  in  which  a 
laundress  returned  her  customer's  linen,  after  washing,  by  a  carrier, 
she  paying  the  carriage.  It  was  held  that  she  had  a  special  pro- 
perty in  the  linen,  as  she  was  answerable  to  her  customer  for  its 
safe  return,  and  so  could  maintain  an  action  against  the  carrier 
for  his  failure  to  deliver  the  linen.)  A  bailee  of  goods  who  returns 
them  to  the  bailor  by  carrier  may  sue  the  carrier  for  negligence 
(ibid.).  On  the  other  hand,  delivery  of  goods  to  a  carrier  does  not 
necessarily  vest  the  property  in  the  goods  in  the  consignee ;  and 
in  any  case  where  the  property  remains  in  the  consignor,  he,  not 
the  consignee,  will  be  the  proper  person  to  sue  the  carrier  for  loss 
or  injury  or  delay.  A  familiar  example  is  the  case  of  goods  sent 
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on  approval.  Here  the  property  remains  in  the  sender,  and  he 
is  the  party  to  sue  the  carrier  (Swain  v.  Shepherd,  1832, 
1  Mood.  &  R.  223). 

Delivery  of  goods  by  a  seller  on  behalf  of  the  buyer  to  a  carrier 
is  delivery  to  the  buyer,  even  though  the  particular  carrier  was  not 
named  by  the  buyer.  The  seller  cannot  maintain  an  action  for 
non-delivery  (Button  v.  Solomonson,  1803,  3  Bos.  &  P.  582),  even 
though  she  pays  the  carrier  (King  v.  Meredith,  1811,  2  Camp.  639). 

Questions  to  be  Considered. 

In  considering  whether  the  property  in  the  goods  has  passed 
from  the  consignor  to  the  consignee,  it  may  be  necessary  to  inquire 
as  to  the  value  of  the  goods  comprised  in  the  transaction  and  the 
form  of  the  contract.  A  contract  for  goods  over  the  value  of  £10 
is  not  effective  unless  it  be  in  writing  and  signed,  or  unless  the 
buyer  actually  accepts  and  receives  the  goods  or  does  some  other 
of  the  prescribed  acts  in  recognition  of  a  verbal  contract.  If  the 
requirements  of  Section  4  of  the  Sale  of  Goods  Act,  1893  (56  &  57 
Viet.  c.  71),  be  not  complied  with  in  such  a  case,  the  mere  delivery 
of  the  goods  to  a  carrier  does  not  vest  the  property  therein  in  the 
buyer.  Until  the  buyer  accepts  the  goods,  the  property  remains 
in  the  seller,  who  alone  can  sue  in  respect  thereof  (Coates  v.  Chaplin, 
1842,  3  Q.B.  483  ;  Coombs  v.  Bristol  6-  Exeter  R.,  1858,  8  H.  &  N. 
510).  But  in  Mead  v.  S.E.R.,  1870,  8  W.R.  735,  where  a  miller  in 
Suffolk  sold  flour  to  the  plaintiff,  and,  according  to  the  usual  course 
of  business  between  them,  consigned  it  to  him  in  Kent,  paying  the 
carriage  by  the  Great  Eastern  to  London  ;  and  that  company 
delivered  it  to  the  South-Eastern  Railway  Co.,  who  forwarded  to 
the  plaintiff  in  Kent,  and  charged  him  for  the  carriage  by  their  line, 
it  was  held  that,  though  the  property  in  the  flour  might  not  have 
passed  to  the  plaintiff  under  the  Statute  of  Frauds,  still,  as  he  had 
contracted  with  the  South  Eastern  Co.  for  its  carriage,  he  could  sue 
them  for  damage  done  to  it  in  the  transit  over  their  line.  This 
case  may  be  cited  as  an  authority  for  the  proposition  that  a  con- 
signee who  has  not  obtained  the  property  in  goods  may  sue  the 
carrier  if  he  made  a  special  contract  for  the  carriage. 

The  General  Rule. 

Still,  as  a  general  rule,  where  goods  are  sent  by  a  seller  to  a  buyer, 
and  the  consignee's  name  is  communicated  to  the  carrier,  the 
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contract  of  carriage  will  be  deemed  to  be  between  the  consignee  and 
the  carrier  (Cork  Distilleries  Co.  v.  Great  Southern  &  Western  R. 
1874,  L.R.,  7  H.L.  269),  and  the  consignee  will  be  the  proper  person 
to  sue  the  carrier  for  any  breach  of  the  contract  (Brown  v.  Hodgson, 
1809,  2  Camp.  36).  If  no  property  in  the  goods  has  passed  to  the 
consignee,  then  the  action  must  be  brought  by  the  consignor 
(Sargent  v.  Morris,  1820,  3  B.  &  Aid.  277).  If  the  owner  is  induced 
by  fraud  to  deliver  goods  to  a  carrier,  the  ownership  remains  in  him 
(Stephenson  v.  Hart,  1828,  4  Bing.  476). 

Joint  Owners. 

If  two  or  more  persons  own  the  goods,  they  may  jointly  sue  the 
carrier,  though  only  one  of  them  was  concerned  in  making  the 
contract  for  carriage  (Metcalfe  v.  L.B.  6-  S.C.R.,  1858,  4  C.B., 
N.S.  307).  A  servant  may  sue  for  loss  of  his  luggage,  though  his 
master  paid  for  his  ticket  (Marshall  v.  York,  Newcastle,  6-  Berwick  R. 
1851,  11  C.B.  655  ;  and  see  p.  45,  ante). 

Cash  on  Delivery. 

Where  goods  are  sent  by  a  carrier,  who  is  to  collect  the  price 
from  the  buyer  on  delivery,  the  seller  may  sue  the  carrier  if  he 
delivers  the  goods  without  obtaining  the  price  (Jacobs  v.  Nelson, 
1811,  3  Taunt.  423). 


SECTION   III 

LIMITATION   OF  CARRIER'S   LIABILITY 

Conditions  of  Carriage. 

BY  reason  of  the  frequent  practice  of  bankers  and  others  of  sending 
by  public  conveyances  by  land  for  hire  (i.e.,  by  common  carriers), 
parcels  and  packages  containing  money,  bills,  notes,  jewellery,  and 
other  articles  of  great  value  in  small  compass,  it  was  found  that 
much  valuable  property  was  rendered  liable  to  depredation,  and 
the  responsibility  of  the  carrier  greatly  increased.  Further,  owing 
to  the  frequent  omission  by  persons  sending  such  parcels  and 
packages  to  notify  the  value  and  nature  of  the  contents,  carriers 
were  not  given  the  opportunity  of  protecting  themselves  against 
losses  by  exercising  a  greater  diligence,  or  by  limiting  their 
responsibility  by  giving  notice  to  the  senders  that  they  only 
accepted  such  articles  for  carriage  on  special  conditions.  The 
right  of  the  carriers  to  impose  conditions  in  these  cases  was  not 
universally  conceded,  but  the  practice  became  recognised,  and  a 
series  of  comparatively  early  decisions  of  the  Courts  settled  the 
law  as  being  that  if  a  carrier  gave  public  notice  that  he  would  not 
be  accountable  for  goods  beyond  a  certain  value,  unless  the  value 
was  declared  and  an  extra  charge  paid  as  a  sort  of  premium  for 
insurance,  and  could  bring  home  knowledge  of  this  notice  to  his 
customer,  the  latter's  consent  to  it  would  be  implied,  and  the 
carrier  would  be  entitled  to  the  protection  for  which  he  stipulated. 
One  unsatisfactory  element  of  this  state  of  affairs  was  that  carriers 
took  an  undue  advantage  of  it,  in  order  practically  to  whittle  down 
their  common  law  liability  ;  another  was  that  it  was  often  difficult 
to  bring  knowledge  of  the  notice  home  to  the  customer ;  and, 
further,  the  construction  of  the  notices  and  conditions  led  to  much 
litigation  and  a  maze  of  apparently  conflicting  decisions.  To  put 
an  end  to  this  unsatisfactory  state  of  affairs,  Parliament  took  the 
matter  in  hand,  and  by  various  legislative  enactments  endeavoured 
to  lay  down  positive  rules  on  the  subject.  So  far  as  land  carriers 
are  concerned,  these  rules  are  mainly  to  be  found  in  the  Carriers 
Act,  1830  (11  Geo.  IV  and  1  Will.  IV,  c.  68),  which  we  now  pro- 
ceed to  consider.  Some  special  rules  as  to  railway  companies  and 
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canal  companies  are  contained  in  the  various  Railway  and  Canal 
Traffic  Acts  and  the  Regulation  of  Railways  Acts,  which  will  be 
dealt  with  in  a  subsequent  section. 

Sea  Transit. 

The  Carriers  Act  only  applies  to  carriers  by  land,  but  where  the 
transportation  is  partly  by  land  and  partly  by  water,  the  Act  will 
apply  to  the  land  part  of  the  transit  (Le  Conteur  v.  L.  &  S.W.R., 
1865,  L.R.  1  Q.B.  54) ;  while,  so  far  as  the  journey  is  performed 
by  sea,  the  carrier  wiU  be  entitled  to  the  special  protection  afforded 
by  the  Merchant  Shipping  Acts  (L.  &  S.W.R.  v.  James,  1872, 
8  Ch.  App.  241). 

The  Carriers  Act,  1830. 

A  common  carrier  by  land  for  hire  will  not  be  liable  for  the  loss 
of  or  injury  to  any  article  or  articles  or  property  of  the  description 
or  nature  enumerated  in  the  list  given  below,  which  is  contained 
in  any  parcel  or  package  which  has  been  delivered  either  to 
be  carried  for  hire  or  to  accompany  the  person  of  any  passenger 
in  a  public  conveyance,  when  the  value  of  such  article  or 
articles  of  property  contained  in  such  parcel  or  package  shall 
exceed  the  sum  of  £10,  unless  at  the  time  of  the  delivery 
thereof  at  the  office,  warehouse,  or  receiving-house  of  the  carrier, 
or  to  his,  her,  or  their  book-keeper,  coachm  an  or  other  servant, 
for  the  purpose  of  being  carried,  or  of  accompanying  the  person 
of  any  passenger  as  aforesaid,  the  value  and  nature  of  such  article 
or  articles  or  property  shall  have  been  declared  by  the  person  or 
persons  sending  or  delivering  the  same,  and  the  notified  (see  p.  121, 
post)  increased  charge,  or  an  engagement  to  pay  the  same,  be 
accepted  by  the  person  receiving  such  parcel  or  package  (Carriers 
Act,  1830,  Sec.  1). 

Articles  to  which  the  Carriers  Act  Applies. 

The  following  articles  come  within  the  operation  of  the  Carriers 
Act— 

1.  GOLD  AND  SILVER  COIN,  whether  .of  this  realm  or  of  any 
foreign  State. 

2.  GOLD     AND    SILVER,     whether     in     a     manufactured     or 
unmanufactured  state. 


118  LAW  OF  CARRIAGE 

3.  PRECIOUS  STONES. 

4.  JEWELLERY. 

5.  WATCHES,  CLOCKS,  or  timepieces  of  any  description.     This 
includes  a  ship's  chronometer  (Le  Conteur  v.  L.  &  S.W.R.,  1865, 
L.R.  1  Q.B.  54). 

6.  TRINKETS. — It   has   been   said   that    to   come   within   the 
description  of  "  trinkets,"  the  articles  must  be  ones  of  mere  orna- 
ment, or,  if  ornament  and  utility  be  combined,  the  ornamental 
must  be  the  predominating  quality.     Ivories,  bracelets,  shirt-pins, 
gilt   rings,   brooches,   tortoise-shell   and   pearl  purses,   and   glass 
smelling-bottles  come  within  the  description  (Bernstein  v.  Baxendale, 
1859,  6  C.B.,  N.S.  251).    But  a  German  silver  match-box  is  not 
a  trinket  (ibid:},  nor  is  an  eye-glass  attached  to  a  gold  chain  (Davey 
v.  Mason,  1841,  Car.  &  M.  45). 

7.  BILLS  OF  EXCHANGE. — An  incomplete  bill  which  has   no 
drawer's  signature,  is  not  a  "  bill,"  but  a  "  writing,"  and  has  no 
value  (Stoessiger  v.  S.E.R.,  1854,  3  E.  &  B.  549). 

8.  BANK  NOTES. — Notes  of  the  Governor  and  Company  of  the 
Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any 
other  bank  in  Great  Britain  or  Ireland. 

9.  SECURITIES. — Orders,   notes,   or  securities  for  payment   of 
money,  whether  English  or  foreign. 

10.  STAMPS. 

11.  MAPS,  including  a  case  containing  a  set  of  maps  (Wyld  v. 
Pickford,  1841,  8  M.  &  W.  443). 

12.  WRITINGS. — (See  Stoessiger  v.  S.E.R.,  supra.) 

13.  TITLE  DEEDS. 

14.  PAINTINGS. — This   expression   means   works   of  art   in  the 
ordinary  and  popular  sense.     It  includes  an  artist's  pencil  sketches 
(Mytton  v.  M.R.,  1859,  28  LJ.  Ex.  385) ;   but  not  such  things  as 
coloured  imitations  of  rugs  and  carpets,  and  coloured  working 
designs,  though  designed  by  skilled  persons  and  hand-painted,  but 
having  no  value  as  works  of  art  (Woodward  v.   L.    6-  N.W.R., 
1878,  L.R.  3  Ex.  121,  in  which  case  the  designs  were  worth  some 
£Q  apiece  for  working  purposes,  but  were  held  not  to  be  valuable 
as  works  of  art). 

15.  ENGRAVINGS. — Prints  and  coloured  prints  are  "  engravings  " 
(Boys  v.  Pink,  1838,  8  C.  &  P.  361). 

16.  PICTURES. — If  the  picture  is  framed,  frame  and  picture  are 
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considered  as  one  article  ;  and  if  the  combined  value  is  over  £10, 
and  no  declaration  is  made,  the  carrier  will  be  protected  in  case 
of  damage  to  either  the  picture  or  the  frame  (Henderson  v.  L.  & 
N.W.R.,  1870,  L.R.  5  Ex.  90). 

17.  GOLD  AND  SILVER  PLATE,  and  plated  articles. 

18.  GLASS. — This  includes  mirrors  and  looking-glasses    (Owen. 
v.  Burnett,  1834,  2  Cr.  &  M.  353) ;    also  smelling-bottles  and  the 
like  (Bernstein  v.  Baxendale,   1859,  6  C.B.,  N.S.  251).    In  Levi 
Jones  &  Co.,  Ltd.  v.  Cheshire  Lines  Committee,  1901,  17  T.L.R.  443, 
a  jury  found  that  opera  glasses  and  photographic  apparatus  were 
not  within  Section  1  of  the  Carriers  Act. 

19.  CHINA. 

20.  SILKS,  whether  in  a  manufactured  or  unmanufactured  state, 
and  whether  wrought  up  or  not  wrought  up  with  other  materials. 
This  includes  a  lady's  silk  dresses  carried  as  personal  luggage 
(Flowers   v.  S.E.R.,   1867,  16  L.T.R.  329) ;    silk  tights  and  hose 
(Hart   v.    Baxendale,    1851,    6   Exch.    769) ;     silk   watch-guards 
(Bernstein  v.  Baxendale,  1859,  6  C.B.,  N.S.  251) ;    and  elastic  silk 
webbing  (Brunt  v.  M.R.,  1864,  33  L.J.  Ex.  187). 

21.  FURS. — This  does  not  include  hats  or  other  articles  made 
of  felt  which  is  a  combination  of  rabbit's  fur  and  the  wool  of  sheep 
(Mayhew  v.  Nelson,  1833,  6  C.  &  P.  58). 

22.  LACE,     other    than    machine  -  made    lace     [Carriers      Act 
Amendment  Act,  1865  (28  &  29  Viet.  c.  94),  s.  1]. 

Accessory  Articles. 

It  is  a  question  of  fact  for  the  jury  whether  a  particular  article 
is  of  one  of  the  specified  description  (Brunt  v.  M.R.,  1864, 
33  L.J.  Ex.  187  ;  Woodward  v.  L.  &  N.W.R.,  1878,  L.R.,  3  Ex. 
121 ;  Levi  Jones  &  Co.,  Ltd.  v.  Cheshire  Lines  Committee,  1901, 
17  T.L.R.  443).  If  the  principal  article  in  a  package  is  within  the 
list,  anything  merely  accessory  to  that  thing  will  come  within  the 
Act  (see  Wyld  v.  Pickford  and  Henderson  v.  L.  &  N.W.R.,  cited 
above)  ;  but  where  a  case  or  box  contains  specified  articles  and 
articles  not  within  the  Act,  the  carrier  will  not  be  protected  as 
regards  either  the  unspecified  articles  or  the  box  or  case  itself. 

In  Treadwin  v.  G.E.R.,  1868,  L.R.,  3  C.P.  108,  the  defendants 
received  as  carriers  a  lace  corporal  in  a  gilt  frame,  covered  with 
glass,  being  intended  for  an  ecclesiastical  exhibition,  and  it  was 

io— (1559*) 
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enclosed  in  a  packing  case,  and  sent  without  any  declaration  under 
the  Carriers  Act.  The  value  of  the  corporal  was  twenty  guineas, 
and  of  the  frame  £1  8s.  It  was  held  that,  as  a  matter  of  fact,  the 
gilt  frame  was  distinct  from  and  not  accessory  to  the  lace,  and  the 
packing-case  accessory  to  both  or  to  the  frame  only,  and  that  the 
carrier  therefore  was  not  protected  by  the  Carriers  Act  from 
liability  as  respected  either  the  gilt  frame  or  the  packing  case. 
Willes,  J.,  in  the  course  of  his  judgment,  said  :  "  I  own  that  I  think, 
looking  to  Sections  3,  5,  7,  and  9  of  the  Carriers  Act,  and  con- 
struing Section  1  by  the  light  of  those  sections,  that  what  the 
Legislature  intended  was  the  same  as  what  was  laid  down  in  Wyld  v. 
Pickford,  cited  ante  ;  and  that  if  the  principal  thing  carried  was 
within  the  statute,  then  the  package  also  was  to  be  within  it." 

Passengers'  Luggage. 

The  Act  protects  a  railway  company  against  loss  of  a  passenger's 
luggage  containing  the  specified  articles,  even  though  carried  with- 
out charge,  unless  the  provisions  of  the  Act  have  been  complied 
with.  (See  Dyke  v.  S.E.  6-  C.R.,  1901,  17T.L.R.  651  ;  Casswell 
v.  Cheshire  Lines  Committee,  1907,  2  K.B.  499.) 

Declaration  of  Value. 

The  Act  does  not  prescribe  any  form  of  declaration,  but  it  is 
submitted  that  sufficient  must  be  said  to  the  carrier  or  his  agent 
or  servant  to  give  him  clear  notice  of  the  contents  and  value  of 
the  parcel  or  article,  so  that  he  may  calculate  what  the  increased 
charge  is  to  be  (Bradbury  v.  Button,  1873,  21  W.R.  128).  The 
declaration  must  be  made  with  a  view  to  carriage,  as  a  declaration 
for  Customs  purposes  is  not  sufficient  (Hirschel  &  Mayer  v.  G.E.R., 
1906,  22  T.L.R.  661),  and  it  must  be  intended  to  operate  as  a 
declaration  of  value  in  pursuance  of  the  Act.  A  mere  casual  state- 
ment to  a  servant  of  the  carrier  that  the  goods  are  worth  so  much 
will  not  suffice,  and,  presumably,  information  derived  by  the 
carrier  from  his  own  observation  or  from  extraneous  sources  will 
not  supply  the  want  of  a  proper  declaration.  The  declaration 
required  is  one  from  the  sender  of  the  article,  and  so  expressed  as 
to  be  understood  by  the  carrier  as  a  declaration  and  as  founding  a 
contract  of  carriage.  (See  Robinson  v.  L.  6-  S.W.R.,  1865,  19  C.B., 
N.S.,  51.)  A  consignor  who  has  declared  the  value  is  bound  by 


LIMITATION   OF  CARRIER'S  LIABILITY  121 

his  declaration,  and  cannot  afterwards  show  that  the  real  value 
of  the  goods  was  different  from  the  declared  figure  (see  M'Cance 
v.  L.  &  N.W.R.,  1864,  3  H.  &  C.  343)  ;  but  the  carrier  is  not 
bound  by  the  value  declared,  and  is  entitled  to  require  proof  of 
the  real  value  of  the  articles. 

Proof  of  Value. 

A  common  carrier  for  hire  is  not  concluded  as  to  the  value  of 
any  such  parcel  or  package  by  the  value  so  declared  as  aforesaid, 
but  he  is  entitled  to  require  from  a  party  suing  in  respect  of  any 
loss  or  injury,  proof  of  the  actual  value  of  the  contents  by  ordinary 
legal  evidence.  He  will  only  be  liable  to  the  extent  of  the  proved 
value,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  as  aforesaid  [Carriers  Act,  1830  (11  Geo.  IV  &  1  Will.  IV, 
c.  68),  Sect.  9] ;  and  in  any  action  he  may  pay  money  into  Court 
in  the  same  way  as  any  other  defendant  (ibid.,  s.  10). 

Notice  of  Increased  Charge  to  be  Exhibited. 

When  a  parcel  or  package  containing  any  article  specified  in  the 
foregoing  list  is  delivered  for  carriage,  and  its  value  and  contents 
are  duly  declared,  and  such  value  exceeds  the  sum  of  £10,  it  is 
lawful  for  the  common  carrier  to  demand  and  receive  an  increased 
rate  of  charge,  to  be  notified  by  some  notice  affixed  in  legible 
characters  in  some  public  and  conspicuous  part  of  the  office,  ware- 
house, or  other  receiving-house  where  such  parcels  or  packages  are 
received  by  him  for  the  purpose  of  conveyance,  stating  the  increased 
rates  of  charge  required  to  be  paid  over  and  above  the  ordinary  rate 
of  carriage,  as  a  compensation  for  the  greater  risk  and  care  to  be 
taken  for  the  safe  conveyance  of  such  valuable  articles.  All  persons 
sending  or  delivering  parcels  or  packages  containing  such  valuable 
articles  at  such  office  will  be  bound  by  such  notice,  without  further 
proof  of  the  same  having  come  to  their  knowledge  [Carriers  Act, 
1830  (11  Geo.  IV  &  1  Will.  IV,  c.  68),  Sect.  2]. 

"  The  meaning  of  the  Legislature  is,  that  all  persons  sending 
goods  of  a  particular  description  and  value,  whenever  they  deliver 
them  to  the  carrier,  are  bound  to  give  information  of  the  nature 
and  value  of  the  articles.  That  is  the  first  clause  ;  and  the  object 
of  the  Legislature  was  that  such  information  shall  be  given,  whether 
the  goods  were  delivered  at  the  office  of  the  carrier,  or  at  the  sender's 
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house,  or  on  the  road,  or  elsewhere  ;  and  clauses  follow  with  certain 
provisions  as  to  what  is  then  to  be  done.  Although  the  value  and 
nature  of  the  articles  may  be  declared,  it  does  not  necessarily 
follow  that  the  carrier  would  be  protected  ;  but  a  different  clause 
must  be  acted  on  before  his  liability  ceases.  However,  the  first 
step  to  be  taken  is  that  the  sender  of  the  goods  notify  their  value  ; 
then  it  is  that  the  carrier  is  entitled  to  have  a  larger  charge.  He 
cannot  have  that  larger  charge,  or  save  himself  from  responsibility, 
by  saying,  '  I  will  have  such  and  such  a  sum  of  money,'  but  he 
must  have  a  tariff  stuck  up  in  his  office,  to  notify  to  all  persons 
sending  articles  of  that  kind  what  he  proposes  to  demand  beyond 
the  usual  charge.  The  notice  required  by  the  second  section  to  be 
affixed  in  the  offices  is  not  a  notice  that  the  carrier  means  to  avail 
himself  of  the  benefit  of  the  Act,  and  that  all  persons  who  send 
articles  of  a  particular  description  and  value  shall  tell  him  that 
they  are  of  that  description  and  value,  for  the  statute  requires 
that  in  the  first  instance  ;  but  it  is  only  a  notice  of  what  the  extra 
charge  is  to  be  "  (Hart  v.  Baxendale,  1851,  6  Exch.  769). 

A  notice  must  be  so  legible  and  so  exhibited  that  a  person 
delivering  goods  at  the  office  could  not  fail  to  see  it  and  read  it 
without  gross  negligence  (Clayton  v.  Hunt,  1811,  3  Camp.  27; 
Butler  v.  Heanes,  1810,  2  Camp.  415). 

Recovery  of  Increased  Charge. 

Where  any  parcel  or  package  has  been  delivered  at  any  such 
office,  and  the  value  and  contents  declared  as  aforesaid,  and  the 
increased  rate  of  charge  paid,  and  such  parcels  or  packages  shall 
have  been  lost  or  damaged,  the  party  entitled  to  recover  damages 
in  respect  of  such  loss  or  damage,  shall  also  be  entitled  to  recover 
back  such  increased  charges  so  paid  as  aforesaid,  in  addition  to 
the  value  of  such  parcel  or  package  [Carriers  Act,  1830  (11  Geo.  IV 
&  1  Will.  IV,  c  68),  Sect.  7]. 

Carrier  must  Demand  Increased  Charge. 

In  Behrens  v.  G.N.R.,  1862,  31  L.J.  Ex.  299,  it  was  held  that 
where  the  sender  of  a  parcel  by  a  carrier  declares  the  nature  and 
value  of  the  articles  in  it  at  the  time  of  its  delivery  to  the  carrier, 
if  the  carrier  does  not  demand  any  increased  rate  for  carriage  to 
which  he  may  be  entitled  under  the  Carriers  Act,  and  only  the 


LIMITATION    OF   CARRIER'S   LIABILITY  123 

ordinary  charge  for  carriage  is  paid,  the  carrier  is  not  protected 
by  the  statute  from  the  common  law  liability  in  case  of  an  injury 
happening  to  the  parcel  during  the  journey. 

Baron  Bramwell,  in  the  course  of  his  judgment  in  the  Court  of 
Exchequer,  1861,  30  LJ.  Ex.  156,  said— 

"  It  seems  that  the  object  of  the  1st  section  of  the  Carriers  Act, 
1830,  was  to  make  people  do  what  they  ought  to  do  in  all  cases 
where  they  send  valuable  parcels  by  a  carrier,  viz.,  notify  the  con- 
tents of  the  parcel.  That  was  the  sole  and  simple  intention  of  the 
1st  section  of  the  Act — to  provide  that  in  certain  cases  such  a 
declaration  should  be  made  ;  and  unless  at  the  time  of  delivery  for 
the  purpose  of  being  carried,  the  value  and  nature  of  such  articles 
shall  have  been  so  declared,  the  carrier  is  not  to  be  liable.  In  my 
opinion,  if  the  section  had  stopped  there,  it  would  have  said  all 
that  it  need  to  say ;  but  it  goes  on  and  says  the  carrier  shall  not 
be  liable  unless  the  value  is  declared,  '  and  such  increased  charge 
as  hereinafter  mentioned  or  an  agreement  to  pay  the  carrier  be 
accepted  by  the  person  receiving  such  parcel  or  package.'  Now, 
that  cannot  mean  in  every  case,  for  the  last  part  of  the  section  is 
conditional,  because  if  there  is  no  notice  affixed  in  the  company's 
office,  it  is  quite  clear  there  is  no  obligation  to  pay  the  additional 
charge.  It  must  mean,  therefore,  that  the  carrier  shall  not  be 
liable  unless  the  value  is  declared,  and.  if  an  increased  rate  is  to  be 
paid,  unless  such  increased  rate  be  either  paid  at  the  time  or  agreed 
to  be  paid.  .  .  .  Now,  the  2nd  section  of  the  Act  says  that,  as 
regards  any  parcel,  the  value  and  contents  of  which  shall  have 
been  so  declared,  it  shall  be  lawful  for  the  carriers  to  demand  and 
receive  an  increased  rate  of  charge  to  be  notified  by  a  notice  in 
legible  characters  affixed  at  the  places  where  such  goods  are  so 
delivered.  Now,  to  my  mind,  the  object  of  the  2nd  section  was 
this  :  Having  prescribed  by  the  1st  section  a  declaration  of  the 
value,  and  of  the  non-liability  of  the  carrier,  the  2nd  section  enables 
the  carrier,  if  he  thinks  fit,  to  notify  that  he  will  take  an  increased 
rate  of  charges,  and  thereupon  demand  it  from  the  person  sending 
the  articles  ;  but  if  he  does  not  think  fit  to  notify  the  increased 
rate  of  charge,  he  cannot  demand  it ;  and,  although  he  does  notify 
it,  if  he  does  not  think  fit  to  demand  it,  he  is  not  entitled  to  the 
protection  of  the  Act  of  Parliament.  .  .  Then  it  is  said,  what 
is  the  meaning  of  the  words  in  the  section  as  to  being  bound  by 
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the  notice.  The  answer,  to  my  mind,  is  this,  that  he  is  bound  by 
the  notice  for  all  purposes  for  which  it  could  in  any  sense  be  binding 
upon  him.  Suppose,  for  instance,  the  sender  had  delivered  a 
parcel  to  a  carrier  and  had  declared  the  value ;  suppose  the  man 
were  to  claim  the  extra  charge,  the  sender  would  not  be  at  liberty 
to  say :  '  I  shall  not  pay  so  much ;  I  shall  only  pay  so  and  so.' 
On  the  other  hand,  the  carrier  could  not  say,  '  I  will  not  accept 
the  extra  rates  '  ;  and  the  sender  would  not  be  at  liberty  to  say, 
'  I  did  not  know  that  the  notice  was  there,'  and  so  forth  :  he  would 
be  as  much  bound  as  though  he  had  seen  it.  ...  It  is  said  that  a 
receipt  is  to  be  given  ;  and  it  is  stated  that  the  carrier  is  to  be  liable 
unless  notice  is  given  and  the  receipt  also.  In  the  result,  therefore, 
it  seems  to  me  that  the  fair  interpretation  of  the  Act  is  to  look 
upon  it  as  having  two  objects  in  view  :  one  to  insure  the  declaration 
of  value ;  and  the  other,  to  give  the  carrier,  by  affixing  a  notice 
requiring  an  extra  rate  of  insurance,  the  right  to  demand  an  extra 
sum  for  insurance.  When  he  has  affixed  such  notice,  he  has  a  right 
to  demand  it,  and  in  that  way  it  gives  him  an  extra  compensation 
for  the  extra  risk  that  he  runs.  If  he  does  not  think  fit  to  put  up 
the  notice,  or  demand  the  extra  sum,  it  must  be  taken  that  he 
receives  the  goods  on  the  ordinary  terms,  and  would  be  liable  as 
formerly." 

Baron  Wilde,  in  the  same  case,  said  (30  L.J.  Ex.,  p.  160) — 
"  But  it  has  been  said  there  ought  to  have  been  a  notice  affixed 
at  the  place  where  the  parcel  was  received.  If  we  look  to  the 
1st  section  of  the  Act  of  Parliament,  we  find  that  parcels  may  be 
received  by  any  carrier,  or  by  their  book-keepers,  coachman,  or 
other  servant.  So  that  it  is  quite  clear  that  section  contemplated 
the  sending  parcels  not  alone  to  an  office,  but  their  being  given  to 
some  servants  of  the  company  who  were  engaged  in  the  business 
of  carrying.  When  we  look  at  the  1st  section,  we  at  once  find  that 
the  language  of  the  2nd  section,  as  to  the  sticking  up  the  notice, 
is  not  applicable  to  the  1st  section.  I  think  that  is  an  answer  to 
the  argument  that  the  statute  intended  there  should  be  a  notice 
affixed  at  the  place  where  the  things  were  actually  delivered, 
because  it  would  be  impossible  that  could  be  done,  having  regard 
to  the  alterations  which  modern  modes  of  transit  have  introduced 
into  the  trade  of  carriers,  seeing  now  that  carts  go  round  from  the 
different  railway  companies  to  collect  parcels  in  a  way  that  did  not 
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exist  at  the  time  of  the  passing  of  this  statute.  .  .  .  Had  the 
trade  been  carried  on  then  as  it  is  now,  the  statute  would  perhaps 
have  said  that  the  notice  should  be  affixed  on  any  cart  that  went 
round  to  collect  parcels  in  this  way." 

The  carrier  must  ask  for  the  increased  charge  if  he  requires  it, 
the  sender  of  the  parcel  is  not  bound  to  tender  an  additional  charge 
unless  such  be  demanded. 

The  primary  effect  of  the  foregoing  sections  of  the  Carriers  Act 
is  that,  in  order  to  make  the  carrier  responsible  for  loss  of  or  injury 
to  goods  of  the  specified  descriptions  which  are  over  £10  in  value, 
the  persons  delivering  such  goods  to  the  carrier  must  at  the  time 
of  delivery  declare  the  value  and  nature  of  the  goods.  When  he 
has  done  that,  the  carrier  may  make  an  increased  charge  if  the 
required  notice  has  been  published  ;  but  if  no  declaration  is  made, 
the  omission  of  the  carrier  to  affix  the  required  notice  in  his  office 
will  not  make  him  responsible  for  the  goods. 

Carrier  to  Give  Receipt. 

When  the  value  has  been  so  declared  and  the  increased  rate  of 
charge  paid,  or  an  engagement  to  pay  the  same  has  been  accepted, 
the  person  receiving  such  increased  rate  of  charge  or  accepting  such 
agreement  must,  if  thereto  required,  sign  a  receipt  for  the  package 
or  parcel,  acknowledging  the  same  to  have  been  insured,  which 
receipt  is  not  liable  to  any  stamp  duty.  If  such  receipt  is  not 
given  when  required,  or  such  notice  as  aforesaid  is  not  affixed, 
a  common  carrier  will  not  have  or  be  entitled  to  any  benefit  or 
advantage  under  the  Carriers  Act,  but  wih1  be  liable  and  responsible 
as  at  the  common  law,  and  be  liable  to  refund  the  increased  rate  of 
charge  [Carriers  Act,  1830  (11  Geo.  IV  &  1  Will.  IV,  c.  68),  Sect.  3], 

Meaning  of  Office,  etc. 

For  the  purposes  of  the  Carriers  Act,  every  office,  warehouse, 
or  receiving-house  which  is  used  or  appointed  by  any  common 
carrier  for  the  receiving  of  parcels  to  be  conveyed,  will  be  deemed 
or  taken  to  be  the  receiving-house,  warehouse,  or  office  of  such 
carrier  [Carriers  Act,  1830  (11  Geo.  IV  &  1  Will.  IV,  c.  68),  Sect.  5]. 
It  would  seem  that  this  section  was  intended  to  meet  the  case  where 
persons  employed  in  receiving  goods  for  the  carrier  are  not,  strictly 
speaking,  the  servants  of  the  carrier,  and  to  make  delivery  of  goods 
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at  a  place  appointed  by  the  carrier  equivalent  to  delivery  to  the 
carrier.  A  common  instance  is  found  in  London  and  other  large 
towns,  where  parcels  are  received  at  offices  or  receiving-houses, 
either  belonging  to  a  railway  company  or  to  some  third  person  who 
makes  a  business  of  receiving  goods  and  delivering  them  to  a  carrier. 
In  Syms  v.  Chaplin,  1836,  5  Ad.  &  E.  634,  it  was  held  that  an 
inn  where  a  coach  regularly  stopped  to  take  up  and  deliver  parcels 
was  a  "  receiving-house  "  within  the  meaning  of  the  Act,  although 
other  coaches  stopped  there  for  the  like  purposes,  and  the  innkeeper 
could  send  the  parcels  by  which  coach  he  liked ;  and  a  privately- 
owned  receiving-house  in  London  was,  in  Stephens  v.  L.  &  S.W.R., 
1886,  18  Q.B.D.  121,  held  to  be  part  of  a  railway  company's  pre- 
mises for  the  purposes  of  the  Act.  "  It  may  be,"  said  Lord  Esher, 
M.R.,  in  that  case,  "  that  if  goods  are  delivered  under  such  condi- 
tions to  a  person  who  was  employed  by  two  or  more  companies, 
without  any  intimation  by  which  railway  they  are  to  go,  they  are 
not  received  for  either  company  until  he  makes  up  his  mind  and 
destines  them  to  go  by  one  of  the  railways  ;  but  from  that  time 
the  goods  would  be  received  and  held  by  him  for  that  railway." 
A  receiving-office  appointed  and  used  in  the  accustomed  way  by 
a  railway  company  is  practically  the  same  as  the  booking-office  at 
their  station,  and  their  liability  commences  from  the  time  when  the 
goods  are  deposited  at  that  receiving-house.  (See  also  p.  129,  post.) 

Duty  of  Receiving-House  Keeper. 

The  keeper  of  a  receiving-house  is  bound  to  use  reasonable  care 
of  the  goods  delivered  to  him,  and  will  be  responsible  for  loss  or 
injury  arising  from  his  negligence.  (See  Dover  v.  Mills,  1831, 
5  C.  &  P.  175  ;  Gilbert  v.  Dale,  1836,  1  N.  &  P.  543.) 

Value  of  Article. 

The  Act  applies  to  all  cases  where  the  specified  valuable  articles 
are  carried,  and  not  only  to  articles  of  small  size  (Owen  v.  Burnett, 
1834,  2  Cr.  &  M.  353).  Anything  containing  any  of  the  specified 
articles  comes  within  the  designation  of  a  parcel  or  package — in 
White  v.  L.  (5-  Y.R.,  1874,  L.R.  9  Ex.  67,  a  wagon  containing 
articles  of  the  kind  mentioned  in  the  Act  was  held  to  be  a  parcel 
or  package.  The  "  value  "  of  the  article  means  its  actual  value 
to  the  consignor  at  the  time  it  is  handed  to  the  carrier,  which  is 
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not  necessarily  what  it  cost  the  consignor.  If  the  article  is  being 
carried  in  the  course  of  trade,  its  invoiced  price  to  the  consignee 
will  be  the  value. 

In  Blankensee  v.  L.  &  N.W.R.,  1882,  45  L.T.R.  761,  the  plaintiff 
had  bought  jewellery  for  under  £10,  and  had  sold  it  to  the  con- 
signee for  over  £10.  No  declaration  was  made,  and  the  parcel  was 
lost  in  transit.  It  was  held  that  "  value  "  meant  the  value  to  the 
consignor,  namely,  the  price  he  was  to  get  for  the  goods,  and  that, 
as  that  price  was  over  £10,  the  carriers  were  protected  by  the  Act, 
and  the  plaintiff  could  not  recover  damages  in  respect  of  the  loss. 

What  Constitutes  a  Loss. 

It  will  be  seen  that  the  carrier  is  only  protected  against  claims 
for  loss  of  or  injury  to  the  specified  articles.  To  constitute  a 
"  loss,"  the  article  must  be  abstracted  or  lost  from  the  personal 
care  of  the  carrier  owing  to  something  other  than  the  felonious 
act  of  any  person  in  the  carrier's  employment  (see  p.  130,  post). 
What  the  Act  refers  to  is  loss  of  the  article  itself  or  injury  to  it. 
"  In  ordinary  parlance,  this  appears  to  mean  the  loss  by  the 
carrier  of  the  articles  committed  to  him  or  any  injury  to  them 
whilst  in  his  care  ;  not  the  loss  sustained  by  the  owners  by  non- 
delivery of  the  article  in  due  time  or  altogether,  or  the  loss  of  the 
article  by  him.  By  the  term  '  injury  '  is  commonly  meant  injury 
to  the  article  itself  "  (Hearn  v.  L.  &  S.W.R.,  1855,  24  L.J.  Ex.  180). 
It  is  not  necessary  that  the  articles  should  be  permanently  lost ; 
the  carrier  will  be  protected  in  the  case  of  the  articles  being  mislaid, 
or  where  he  is  temporarily  unable  to  put  his  hand  on  them  (Mitten 
v.  Bmsch&  Co.,  1882,  10  Q.B.D.  142) ;  and  the  protection  extends 
not  only  as  to  such  loss,  but  also  as  to  all  consequences  flowing 
from  it  (Piancini  v.  L.  6-  S.W.R.,  1856,  18  C.B.  226;  Wallace 
v.  Dublin  &  Belfast  R.,  1874,  Ir.  R.  8  C.L.  341). 

"  If  goods  which  ought  to  be  declared,  and  are  not  declared,  are 
lost,  whether  temporarily  or  permanently,  the  carrier  is  protected 
from  liability  for  their  loss  and  its  consequences.  But  whether 
goods  not  permanently  lost  are  lost  within  the  meaning  of  the 
Carriers  Act  must  depend  upon  whether  they  have  been  lost  by 
the  carrier,  as  distinguished  from  loss  to  the  owner  ;  and  this 
must  depend  on  the  facts  of  each  particular  case.  If  the  carrier 
temporarily  loses  the  goods,  and  delivers  them  within  a  reasonable 
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time  after  he  recovers  them,  he  will  not  be  liable ;  but  if  he 
keeps  them  after  he  has  recovered  them,  the  Carriers  Act  will  not 
protect  him  from  such  subsequent  breach  of  duty.  The  obliga- 
tion on  the  part  of  the  carrier  to  deliver  the  goods  will  remain  or 
revive,  and  he  will  be  responsible  for  future  breaches  of  that  obliga- 
tion. It  is,  therefore,  a  mistake  to  suppose  that  it  will  be  against 
the  carrier's  interest  to  try  and  find  undeclared  goods  temporarily 
lost.  The  utmost  that  can  be  said  on  that  subject  is  that  he  will 
gain  nothing  by  finding  them.  On  the  other  hand,  to  hold  him 
liable  for  their  detention  when  temporarily  lost,  but  not  when 
permanently  lost,  would  be  to  make  it  beneficial  to  him  not  to  find 
them "  (per  Lindley,  L.J.,  in  Mitten  v.  Brasch,  supra).  The 
carrier  is  protected  even  though  the  loss  or  injury  arose  from  his 
servants'  gross  negligence,  but  not  where  it  was  caused  by  some 
wilful  wrong  or  misfeasance  of  the  carrier  himself  (Hinton  v. 
Dibbin,  1842,  2  Q.B.  646;  G.W.R.  v.  Rimell,  1857,  18  C.B.  575). 

Goods  Negligently  Carried. 

If  undeclared  goods  are  negligently  carried  beyond  their  destina- 
tion, and  are  found  to  be  injured  when  recovered,  the  carriers  will 
be  protected  by  the  Act. 

In  Morritt  v.  N.E.R.,  1876,  1  Q.B.D.  302,  the  plaintiff  took 
a  ticket  from  York  to  Darlington  by  the  defendants'  railway. 
Before  starting  on  the  journey,  he  handed  two  water-colour  drawings 
(which  were  tied  together  face  to  face,  so  that  it  could  be  seen  that 
they  were  pictures  of  some  kind)  to  the  guard,  asked  him  to  take 
care  of  them,  and  saw  them  labelled  for  Darlington.  The  pictures 
were  above  the  value  of  £10,  but  the  plaintiff  made  no  declaration 
of  the  value.  When  the  train  arrived  at  Darlington,  he  got  out, 
took  a  fresh  ticket  for  Barnard  Castle,  and  told  the  porter  to  see 
that  the  drawings  were  taken  out  and  put  in  the  train  by  which 
he  was  starting.  The  drawings,  however,  were  not  taken  out,  but 
were  carried  on  to  Durham,  and  when  they  were  recovered  by  the 
plaintiff  they  had  sustained  considerable  damage.  It  was  held 
that  the  plaintiff  was  not  entitled  to  recover  for  the  damage  to 
the  drawings,  on  the  ground  that  the  defendants  were  protected  by 
the  Carriers  Act. 

Hellish,  L.J.,  in  the  course  of  his  judgment,  as  reported  in  45 
L.J.,  Q.B.,  p.  292,  said  :  "  The  simple  question  is  whether  goods, 
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which  are  within  the  section  up  to  the  point  of  destination,  are 
within  the  section  if  they  are  unintentionally  carried  on  and  damaged 
beyond  that  point.  I  am  of  opinion  that  they  are.  If  it  were  not 
so,  a  man  might  fill  his  portmanteau  with  bank  notes,  and  not 
declare  them,  nor  pay  any  higher  rate,  and  then  if  the  portmanteau 
were  carried  on  by  mistake  and  lost  beyond  the  destination,  the 
whole  protection  of  the  statute  would  be  withdrawn.  This  would 
be  unreasonable.  It  seems  to  me  that  if  one  of  the  most  ordinary 
causes  of  loss  and  injury,  namely,  mistake  in  not  taking  goods  out 
at  their  destination,  were  excluded  from  the  operation  of  the  Act, 
the  protection  would  be  of  very  little  value  to  the  carriers.  It  is  not 
necessary  to  decide  what  would  be  the  liability  of  the  company  if, 
after  they  discovered  the  mistake,  they  neglected  to  take  proper 
care  of  the  pictures,  as  there  is  no  evidence  in  this  case  of  whether 
the  damage  was  done  before  or  after  the  mistake  was  discovered." 

Theft  of  the  Goods. 

Robbery  of  the  goods  is  within  the  "  loss  or  injury  "  from  which 
the  carrier  is  protected  (De Rothschild  v.  Royal  Mail  Steam  Packet  Co., 
1852,  7  Ex.  734),  so  long  as  the  loss  did  not  arise  from  the  felonious 
act  of  the  carriers'  servant  ;  for  it  is  expressly  provided  that  nothing 
in  the  Carriers  Act  is  to  be  deemed  to  protect  any  common  carrier 
for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods  or 
articles  whatsoever  arising  from  the  felonious  acts  of  any  servant  in 
his  employ,  nor  to  protect  any  such  servant  from  liability  for  any 
loss  or  injury  occasioned  by  his  personal  neglect  or  misconduct  [Car- 
riers Act,  1830  (11  Geo.  IV  &  1  Will.  IV,  c.  68),  Sect.  8].  Everyone 
concerned  on  the  carrier's  behalf  in  the  conveyance  of  the  goods  will 
be  deemed  to  be  his  servant  within  the  meaning  of  this  section. 
Thus,  in  Stephens  v.  L.  6-  S.W.R.,  1886,  18  Q.B  D.,  121,  a  parcel  of 
silk  was  delivered  at  a  receiving  office  appointed  by  the  defendants, 
which  was  conducted  by  one  Collinson,  who  there  employed  his  son. 
No  declaration  of  value  was  made.  In  due  course,  the  goods  were 
collected  by  the  defendants  and  taken  to  one  of  their  stations.  While 
they  were  at  the  station,  young  Collinson,  by  means  of  a  forged 
order,  obtained  possession  of  the  goods  and  stole  them.  It  was  held 
that  the  carriers  (the  defendants)  were  not  protected  by  the  pro- 
visions of  the  Carriers  Act,  as  young  Collinson  must  be  deemed  to 
have  been  their  servant  within  the  meaning  of  Section  8  of  the  Act, 
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In  Madien  v.  L.  &  S.W.R.,  1848,  2  Exch.  415,  the  word  "  servant," 
as  used  in  that  section,  was  held  not  to  be  confined  to  a  servant 
in  the  strict  sense  of  the  word,  but  included  a  person  employed 
by  the  carrier,  not  directly,  but  because  such  person's  actual 
employer  was  employed  by  the  carrier  to  do  work  for  them  in  and 
about  the  receipt  and  carriage  of  goods.  Every  person  who, 
directly  or  indirectly,  is  employed  by  a  carrier  to  do  that  which 
the  carrier  has  contracted  to  do  by  himself  or  by  others  under  him, 
is  a  servant. 

It  is  not  necessary  that  the  felonious  act  should  be  committed 
by  a  servant  during  working  hours.  If  a  porter,  after  his  day's 
work  is  done,  and  he  goes  home  at  night,  having  previously  learned 
where  valuable  goods  are  deposited,  returns  to  the  station  and 
steals  them,  the  railway  company  will  still  be  responsible. 

Theft  by  Carrier's  Servant. 

If  a  carrier  sets  up  a  defence  under  the  Carriers  Act  to  an  action 
for  the  loss  of  goods,  and  in  answer  thereto  the  plaintiff  alleges  a 
felonious  act  by  the  carrier's  servant,  the  onus  of  proving  a  primd 
facie  case  of  felony  lies  upon  the  plaintiff.  It  is  necessary  to  show 
something  more  than  that  the  goods  have  been  lost,  or  were  last 
seen  in  the  possession  of  a  servant  of  the  carrier.  There  must  be 
shown  facts  consistent  with  a  felonious  taking,  which  raise  an 
inference  that  it  was  more  likely  that  the  goods  were  stolen  than 
that  they  were  accidentally  lost  (Gozarty  v.  Great  Southern  & 
Western  R.,  1874,  I.R.  9  C.L.  233).  It  is  not  sufficient  to  prove 
that  the  carrier  or  his  servants  were  negligent,  even  though  such 
negligence  may  have  facilitated  a  felonious  taking  (G.W.R.  v. 
Rimell,  1857,  18  C.B.  575;  Metcalfe  v.  L.B.  &  S.C.R.,  1858, 
4  C.B.,  N.S.  307).  But  it  is  not  necessary  to  prove  a  felony  by 
any  particular  servant  (Vaughton  v.  L.  &  N.W.R.,  1874,  L.R. 

9  Exch.  93)  ;    an  unanswered  case  against  some  unknown  servant 
of  the  carrier's   will  suffice   (McQueen   v.    G.W.R. ,   1875,    L.R., 

10  Q.B.  569). 

Reference  may  be  made  to  the  last-mentioned  case,  and  also 
to  Turner  v.  G.W.R.,  1876,  34  L.T.R.  22;  Campbell  v.  N.B.R., 
1875,  2  Rettie  (Ct.  of  Sess.)  4th  Series,  433  ;  and  Boyce  v.  Chapman, 
1835,  2  Bing.  N.C.  222,  for  statements  of  the  law  as  to  the  evidence 
necessary  to  establish  theft  by  a  carrier's  servant, 
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In  Kirkstall  Brewery  Co.  v.  Furness  R.,  1874,  L.R.  9  Q.B.  468, 
it  was  held  that  a  statement  by  a  servant  of  the  carrier  tending  to 
incriminate  another  servant,  was  evidence  to  raise  a  primd  facie 
case  of  theft  by  a  servant  of  the  carrier. 

It  is,  of  course,  open  to  the  carrier  to  show  that  the  alleged 
guilty  person  was  not  his  servant.  In  Way  v.  G.E.R.,  1876, 
1  Q.B.D.  692,  to  an  action  for  the  loss  of  pictures  delivered  by 
plaintiff  to  be  carried  by  defendants,  the  latter  pleaded  the  Carriers 
Act,  and  plaintiff  replied  that  the  loss  arose  from  the  felonious 
acts  of  defendants'  servants.  The  pictures  were  loaded  in  a  van 
in  the  defendants'  yard  ready  to  be  sent  to  their  destination, 
when  a  man  represented  himself  to  be  C,  a  driver  in  the  employ 
of  M,  who  carried  for  the  defendants  ;  and  the  defendants'  delivery 
clerk  gave  the  man  a  pass  which  enabled  him  to  drive  the  van 
out  of  the  yard,  and  so  to  steal  the  pictures.  There  was  a  man 
named  C  in  M's  employ,  but  he  was  not  the  guilty  person.  The 
Court  having  power  to  draw  inferences  of  fact,  it  was  held  that 
the  defendants  were  not  estopped  from  denying  that  the  thief 
was  their  servant. 

Arrest  on  Suspicion. 

If  a  railway  company's  servant  (e.g.,  a  railway  constable)  arrests 
a  person  on  a  suspicion  of  felony  without  reasonable  grounds  for 
believing  that  a  felony  has  been  committed  by  such  person,  the 
railway  company  may  be  made  liable  in  damages  in  an  action 
for  false  imprisonment  (Lambert  v.  G.E.R.,  1909,  2  K.B.  776; 
see  also  p.  24,  ante). 

Prohibition  of  Limitation  by  Public  Notice. 

No  public  notice  or  declaration  shall  be  deemed  or  construed 
to  limit  or  in  anywise  affect  the  liability  at  common  law  of  a  com- 
mon carrier  for  in  respect  of  any  articles  or  goods  to  be  carried 
and  conveyed  by  him.  Every  common  carrier  remains  liable,  as 
at  the  common  law,  to  answer  for  the  loss  or  any  injury  to  any 
articles  and  goods  in  respect  of  which  he  may  not  be  entitled  to 
the  benefit  of  the  Carriers  Act,  any  public  notice  or  declaration 
by  them  made  and  given  contrary  thereto,  or  in  anywise  limiting 
such  liability,  notwithstanding  [Carriers  Act,  1830  (11  Geo.  IV  & 
1  Will.  IV.  c.  68),  Sect.  4]. 
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At  common  law  it  was  always  open  to  a  carrier  to  agree  with  his 
customer  that  his  liability  for  loss  should  be  limited,  and  the  object 
of  the  above  section  was  to  get  rid  of  one  of  the  scandals  that  led 
to  the  passing  of  the  Carriers  Act,  namely,  the  practice  of  carriers 
seeking  to  restrict  their  liability  by  giving  a  general  notice  that 
they  would  not  be  answerable  for  loss  except  upon  conditions, 
made  by  them  and  in  their  own  favour,  which  practically  whittled 
down  to  nothing  their  common  law  liability  as  insurers  of  the 
goods  entrusted  to  them  for  carriage  (see  p.  116,  ante).  But  it  is 
important  to  note  that  the  section  only  relates  to  a  "  public  notice 
or  declaration,"  that  is,  a  notice  given  generally  to  the  public  at  large 
(e.g.,  by  being  posted  up  in  an  office,  or  advertised),  and  not  in 
respect  of  any  particular  contract  of  carriage.  Such  a  general 
notice  could  not,  of  course,  affect  a  particular  contract  of  carriage, 
unless  knowledge  of  it  could  be  proved  or  inferred  against  the 
consignor  of  the  goods,  often  a  difficult  point  to  establish. 

Limitation  by  Special  Contract. 

The  Carriers  Act,  however,  does  not  affect  any  special  contract 
between  a  carrier  and  his  customer  for  the  conveyance  of  goods 
and  merchandise  [Carriers  Act,  1830  (11  Geo.  IV  &  1  Will.  IV,  c.  68), 
Sect.  6.  This  section  only  applies  to  contracts  which  are  incon- 
sistent with  the  exemption  conferred  by  Section  1  of  the  Act — 
Baxendale  v.  G.E.R.,  1869,  L.R.  4  Q.B.  244]  ;  and  if  a  notice 
limiting  liability  be  given  to  a  customer,  or  if  knowledge  of  such 
notice  can  be  brought  home  to  the  customer,  the  notice  will  be 
considered  as  forming  the  basis  of  a  special  contract  between  the 
parties,  and  will  be  binding  upon  them. 

Section  6  of  the  Act  does  not  apply  to  a  notice  specifically  given 
to  the  customer,  in  order  to  found  a  special  contract  of  carriage 
(Walker  v.  York  &  North  Midland  R.,  1853,  2  E.  &  B.  750). 

Railway  and  canal  companies  can  only  make  a  special  contract 
in  writing,  and  not  by  inference  from  the  surrounding  circum- 
stances (see  p.  133,  post) ;  but,  apart  from  this,  there  is  nothing 
to  prevent  a  carrier  from  imposing  terms  and  conditions  upon  his 
customer,  if  his  customer  agrees  to  the  carriage  being  subject 
thereto.  If  a  common  carrier  seeks  to  impose  unreasonable  terms, 
the  customer's  remedy  is  to  bring  an  action  for  refusal  to  carry  (see 
Can  v.  L.  &  Y.R.,  1852,  7  Ex.  707) ;  and  there  is,  besides,  a  very 
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strong  presumption  that  the  customer  did  not  agree  to  unreason- 
able conditions,  and  that,  if  the  carrier  accepted  the  goods,  he  did 
so  on  the  basis  of  his  common  law  liability. 

Evidence  of  Special  Contract. 

Where  there  is  documentary  evidence  of  a  special  contract,  the 
terms  of  the  contract  will  be  gathered  from  the  documents,  and 
it  will  be  for  the  Court  to  give  the  proper  and  reasonable  construc- 
tion to  the  terms  thereof.  It  is  where  there  is  no  express  contract 
in  writing  that  difficulties  mainly  arise.  A  special  contract  may  be 
inferred  (except  as  regards  cases  to  which  the  Railway  and  Canal 
Traffic  Acts  apply,  see  p.  138,  post)  where  the  carrier  has  given 
specific  notice  of  his  conditions  to  the  customer,  and  the  latter 
sends  goods  to  be  carried  without  making  any  expressed  objection 
to  those  conditions  (Walker  v.  York  6-  North  Midland  R.,  cited 
ante),  or  where  the  carrier  on  accepting  the  goods  gives  to  the 
customer  a  ticket  stating  or  referring  to  the  terms  upon  which  he 
will  carry,  and  the  customer  raises  no  objection ;  since  a  man  will 
be  presumed  to  know  what  he  has  reasonable  means  of  knowing, 
whether  he  avails  himself  of  those  means  or  not  (Wyld  v.  Pickford, 
1841,  8  M.  &  W.  443;  Chippendale  v.  L.  &  Y.R.,  1851,  21  L.J., 
Q.B.  22;  Van  Toll  v.  S.E.R.,  1862,  12  C.B.N.S.  75;  Stewart  v. 
L.  &  N.W.R.,  1864,  3  H.  &  C.  135;  Zunz  v.  S.E.R.,  1869, 
L.R.  4  Q.B.  539  ;  Acton  v.  Castle  Mail  Packet  Co.,  1895,  73  L.T.R. 
158.  Reference  may  also  be  made  to  the  cases  cited  on  pp.  25-30, 
62-65,  ante).  The  inference  of  a  special  contract  is,  however,  one  that 
may  be  rebutted,  and  the  question  whether  the  customer  has,  in 
fact,  assented  to  the  conditions  is  often  one  of  some  difficulty.  A 
contract  limiting  the  carrier's  liability  was  not  inferred  from  the  fact 
that  he  took  the  goods  at  a  special  rate,  which  included  insurance 
(Hitt  v.  Scott,  1895,  2  Q.B.  713). 

Consideration  for  Special  Contract. 

To  constitute  a  special  contract,  there  must  be  some  advantage 
or  benefit  to  the  customer,  apart  from  the  mere  conveyance  of  the 
goods.  A  contract  with  a  carrier  must,  like  every  other  contract, 
have  a  consideration  ;  and  since  doing  what  one  is  legally  bound 
to  do  is  no  consideration,  a  common  carrier  (who  is  bound  to  carry 
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all  such  goods  as  he  professes  to  carry  that  are  tendered  to  him) 
must  offer  some  further  benefit  (e.g.,  a  reduction  of  charge)  to  a 
customer,  in  order  that  a  special  contract  may  exist.  A  carrier 
who  is  not  a  common  carrier  may  impose  what  conditions  he 
pleases,  since  as  he  is  not  bound  to  carry  at  all,  the  mere  fact  that 
he  does  carry  is  sufficient  consideration  for  the  contract  he  imposes 
on  his  customer. 

Subject  to  the  recognised  excuses  for  refusal  to  carry  (see  p.  70, 
ante),  a  common  carrier  must  carry  all  goods  of  the  description 
which  he  professes  to  carry  that  are  tendered  to  him  for  carriage, 
without  insisting  upon  unreasonable  conditions  (Carton  v.  Bristol 
6-  Exeter  R.,  1861,  1  B.  &  S.  162.  The  Carriers  Act  gives  him 
protection  in  certain  cases,  and,  for  the  rest,  the  reasonableness 
of  any  condition  will  depend  upon  whether  the  customer  was 
obtaining  some  benefit  in  return  for  his  waiver  of  his  common  law 
right  to  regard  the  carrier  as  an  insurer  of  the  goods.  A  common 
carrier  has  no  inherent  right  to  make  his  acceptance  of  the  goods 
conditional  upon  the  customer  agreeing  to  take  ah1  risks,  and  a 
customer  is  entitled  to  reject  any  such  condition  and  to  insist  that 
the  goods  shall  be  carried  at  the  carrier's  risk,  provided  that  the 
customer  makes  the  declaration  of  value  and  is  ready  to  pay  the 
increased  charge  should  such  declaration  and  payment  be  required 
by  virtue  of  the  Carriers  Act. 

Construction  of  Special  Contract. 

If  a  carrier  is  asked  to  take  goods  that  he  is  not  bound  to  carry, 
or  to  carry  them  in  some  manner  other  than  the  ordinary,  he  may 
agree  to  do  so  only  upon  the  basis  of  a  special  contract ;  or  he 
may,  in  the  case  of  goods  he  is  bound  to  carry,  offer  to  carry  the 
goods  at  a  reduced  rate,  or  in  some  special  manner,  provided  that 
the  customer  will  agree  to  the  carriage  being  on  a  special  contract 
which  will  relieve  the  carrier  from  some  or  all  of  his  common  law 
responsibilities.  If  the  carrier  desires  to  exempt  himself,  he  must 
do  so  in  express,  plain,  and  unambiguous  terms  (Price  v.  Union 
Lighterage  Co.,  1904,  1  K.B.  412).  Such  special  contracts  are 
strictly  construed,  and  the  carrier  will  remain  subject  to  his  com- 
mon law  liability  in  respect  of  all  risks  not  expressly  excepted 
(Sutton  v.  Ciceri,  1890,  15  Ap.  Cas.  144  ;  Phillips  v.  Clark,  1857, 
2  C.B.,  N.S.  156).  Where  a  carrier  specifies  the  risks  for  which  he 
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accepts  responsibility,  he  will  only  be  liable  for  these  (Scaife  v. 
Farrant,  1875,  L.R.  10  Ex.  358).  If  a  special  contract  be  induced 
by  the  fraud  of  either  party,  it  maybe  voided  (Walker  v.  Jackson, 
1842,  10  M.  &  W.  161). 

If  a  carrier  has  given  more  than  one  notice  limiting  his  liability, 
he  will  be  held  bound  by  that  one  which  is  least  beneficial  to 
himself  (Munns  v.  Baker,  1817,  2  Stark.  255). 

Perishable  Goods. 

Where  goods  are  of  a  perishable  nature  (e.g.,  fish  or  fruit),  or  of 
a  particularly  fragile  character,  it  will  be  reasonable  for  the  carrier 
to  insist  on  a  special  contract  (Beat  v.  South  Devon  R.,  1860, 
29  L.J.  Ex.  441) ;  and  likewise  in  the  case  of  horses  and  other 
nervous  animals  (see  p.  62,  ante). 

Notice  of  Conditions. 

If  the  special  contract  is  alleged  to  be  founded  upon  a  notice, 
or  ticket,  or  receipt  given  to  the  customer,  the  carrier  must  do  what 
is  reasonably  sufficient  to  give  the  customer  notice  that  there  are 
conditions  printed  on  the  document.  Assent  to  conditions  printed 
on  a  notice  or  ticket  will  be  presumed  when  the  customer,  knowing 
that  there  are  conditions,  sends  the  goods  for  carriage,  although 
he  had  not  troubled  to  read  the  conditions  (see  Watkins  v.  Rymill, 
1883, 10  Q.B.D.  178 ;  Richardson,  Spence  &  Co.v.  Rowntree,  1894,  A.C. 
217  ;  G.N.R.  v.  Palmer,  1895,  1  Q.B.  862  ;  and  p.  26,  ante).  But  if 
the  customer  does  not  know  that  there  are  conditions  on  the  docu- 
ment, he  will  not  be  presumed  to  have  assented  to  them,  and  it 
will  be  for  the  carrier  to  satisfy  the  Court  that  he  had  done  all 
that  was  reasonably  sufficient  to  bring  the  conditions  to  the 
customer's  notice  ( Henderson  v.  Stevenson,  1875,  L.R.  2  H.L.  Sc. 
470;  Harris  v.  G.W.R.,  1876,  1  Q.B.D.  515;  Parker  v. 
S.E.R.,  1877,  2  C.P.D.  416).  The  burden  of  proof  in  these  cases 
is  almost  invariably  on  the  carrier  to  show  that  the  customer  was, 
or  should  have  been,  fully  informed  of  the  terms  and  conditions 
of  the  notice  or  ticket.  Knowledge  of  the  customer's  agent  or 
servant  may  be  knowledge  of  the  customer. 

(As  to  conditions  imposed  by  Railway  and  Canal  Companies, 
see  p.  143,  post.) 

ii— (I559A) 
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Effect  of  Contract  on  Carriers  Act. 

The  fact  that  a  special  contract  for  carriage  has  been  made  does 
not  deprive  the  carrier  of  the  protection  of  the  Carriers  Act,  unless 
the  terms  of  the  contract  are  inconsistent  with  the  provisions  of  the 
Act,  and  with  the  goods  having  been  received  by  the  carrier  as  a 
common  carrier  (Hirschel  &  Meyer  v.  G.E.R.,  1906,  22  T.L.R., 
661). 

Carriers  by  Sea. 

Though  the  subject  of  carriage  by  sea  is  not  within  the  scope 
of  this  book,  it  may  be  mentioned  that  the  liability  of  sea-carriers 
is  specially  limited  by  Sections  502  and  503  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  and  Section  1  of  the 
Merchant  Shipping  (Liability  of  Shipowners  and  others)  Act,  1900 
(63  &  64  Viet.  c.  32).  See  p.  158,  post.  As  to  carriage  in  vessels 
owned  or  worked  by  railway  companies,  see  also  p.  157,  post. 


SECTION   IV 

LIMITATION   OF   LIABILITY    BY 
RAILWAY   AND   CANAL   COMPANIES 

Position  of  Railway  Companies. 

RAILWAY  companies  and  canal  companies,  in  so  far  as  they  are 
common  carriers  of  goods,  are  subject  to  the  law  stated  in  the 
foregoing  sections  as  applying  to  common  carriers  in  general. 
They  are  entitled  to  the  protection  of  the  Carriers  Act,  1830,  in 
respect  of  goods  carried  on  an  inland  journey,  but  when  a  railway 
company  contracts  for  the  conveyance  of  goods  partly  by  land 
and  partly  by  sea,  the  benefit  of  this  Act  only  attaches  during  the 
land  transit.  By  the  Railway  Clauses  Consolidation  Act,  1845 
(8  &  9  Viet.  c.  20),  Section  89,  it  is  enacted  that  railway  companies 
are  to  be  under  no  greater  liability  than  common  carriers,  and  are 
entitled  to  any  protection  or  privileges  enjoyed  by  common  carriers. 
A  railway  company  is  not  obliged  to  be  a  common  carrier,  but  it 
will  generally  be  deemed  to  be  a  common  carrier  of  goods  it  is 
bound  to  carry  by  Act  of  Parliament,  and  which  it  professes  to 
carry,  or  does  carry,  for  the  public  generally ;  but  not  of  goods 
which  it  does  not  profess  to  carry,  and  is  not  in  the  habit  of  carrying, 
or  only  carries  under  special  circumstances,  or  subject  to  express 
stipulations  limiting  its  liability  in  respect  of  such  goods  (see 
Palmer  v.  Grand  Junction  R.,  1839,  4  M.  &  W.  749 ;  Pick  ford 
v.  Grand  Junction  R.,  1842,  10  M.  &  W.  399;  Johnson  v.  M.R., 
1849,  4  Exch.  367  ;  Crouch  v.  L.  6-  N.W.R.,  1854,  14  C.B.  255  ; 
Carton  v.  Bristol  6-  Exeter  R.,  1861,  IB.  &  S.  112;  Dickson  v. 
G.N.R.,  1886,  18  Q.B.D.  176);  and  this  extends  to  the  carriage 
of  passengers'  luggage,  with  certain  exceptions,  for  which  see 
pp.  45  et  seq. ,  ante. 

This  common  law  position  of  railway  companies  is  recognised 
by  the  various  statutory  provisions  relating  to  the  carriage  of 
goods  by  such  companies  ;  and,  further,  a  check  upon  railway 
companies  making  exorbitant  demands  as  a  condition  of  carriage 
is  provided  by  the  fixing  of  a  scale  of  maximum  charges,  while 
they  are  empowered  to  demand  additional  charges  in  certain  cases 
as  a  condition  of  the  continuance  of  their  common  law  liability. 
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Limiting  Liability  by  Special  Contract. 

Neither  a  railway  company  nor  a  canal  company  can  limit  its 
liability  by  public  notice,  but,  by  special  contract,  either  can  limit 
liability  for  the  neglect  or  default  of  the  company  or  its  servants  ; 
but  the  conditions  of  such  contract  must  be  just  and  reasonable, 
and  the  contract  must  be  in  writing  and  be  signed  by  the 
consignor  or  his  agent. 

By  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet., 
c.  31),  Sect.  7,  it  is  provided  that  every  railway  and  canal  company 
shall  be  liable  for  the  loss  of,  or  for  any  injury  done  to,  any  horses, 
cattle,  or  other  animals,  or  to  any  articles,  goods,  or  things,  in  the 
receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given  by  such 
company  contrary  thereto,  or  in  any  wise  limiting  such  liability ; 
every  such  notice,  condition,  or  declaration  being  declared  to  be 
null  and  void.  Nothing  in  the  section,  however,  is  to  be  construed 
to  prevent  such  companies  from  making  such  conditions  with 
respect  to  the  receiving,  forwarding,  and  delivering  of  any  of  the 
said  animals,  articles,  goods,  or  things  as  shall  be  adjudged  by 
the  Court  or  judge  before  whom  any  question  relating  thereto 
shall  be  tried  to  be  just  and  reasonable.  It  is  also  provided  that 
no  greater  damages  shall  be  recovered  for  the  loss  of,  or  for  any 
injury  done  to,  any  of  such  animals,  beyond  the  sums  following : 
For  any  horse,  £50  ;  for  any  neat  cattle,  per  head,  £15  ;  for  any 
sheep  or  pigs,  per  head,  £2  ;  unless  the  person  sending  or  delivering 
the  same  to  the  company  shall  at  the  time  of  the  delivery  have 
declared  them  to  be  respectively  of  higher  value  than  as  above 
mentioned  ;  in  which  case  the  company  may  demand  and  receive, 
by  way  of  compensation  for  the  increased  risk  and  care  thereby 
occasioned,  a  reasonable  percentage  upon  the  excess  of  the  value 
so  declared  above  the  respective  sums  so  limited  as  aforesaid 
and  which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge  ; 
and  such  percentage  or  increased  rate  of  charge  shall  be  notified 
in  the  manner  prescribed  in  the  Carriers  Act,  1830,  and  shall 
be  binding  upon  the  company  in  the  manner  therein  mentioned. 
The  proof  of  the  value  of  such  animals,  articles,  goods,  and  things, 
and  the  amount  of  the  injury  done  thereto,  will  in  all  cases  lie 
upon  the  person  claiming  compensation  for  such  loss  or  injury. 
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The  section  further  enacts  that  no  special  contract  between  such 
company  and  any  other  parties  respecting  the  receiving,  forwarding, 
or  delivering  of  any  animals,  articles,  goods,  or  things  as  aforesaid 
shall  be  binding  upon  or  affect  any  such  party,  unless  it  is  signed 
by  him  or  by  the  person  delivering  such  animals,  articles,  goods, 
or  things  respectively  for  carriage. 

It  is  also  provided  that  nothing  contained  in  Section  7  shall 
alter  or  affect  the  rights,  privileges,  or  liabilities  of  any  such  com- 
pany under  the  Carriers  Act,  1830,  with  regard  to  articles  of  the 
description  mentioned  in  that  Act  (see  p.  117,  ante), 

These  provisions  were  exhaustively  discussed  in  the  House  of 
Lords  in  Peek  v.  North  Staffordshire  R.,  1863,  10  H.L.  Cas.  473, 
to  which  the  student  should  refer.  A  case  decided  before  that  date 
should  be  accepted  as  an  authority  with  caution,  and,  as  a  rule, 
not  unless  the  decision  has  been  approved  or  confirmed  by  a 
decision  of  a  later  date. 

Meaning  of  "Articles  "  and  "Default." 

The  word  "  articles  "  used  in  Section  7  includes  passengers' 
luggage  carried  without  extra  charge  (Cohen  v.  S.E.R.,  1877, 
2  Ex.  D.  253). 

"  Default  "  in  Section  7  means  default  in  the  nature  of  negli- 
gence, and  within  the  scope  of  the  servant's  authority.  Theft  is 
not  such  a  default,  unless  facilitated  by  negligence  on  the  part 
of  the  company  (see  p.  140,  post). 

The  subject  of  the  liability  in  respect  of  animals  carried  is  dealt 
with  at  page  59,  ante. 

Scope  of  Section  7. 

It  must  first  be  observed  that  the  limitation  of  liability  under 
the  above  section  only  relates  to  loss  or  injury  caused  by  the 
neglect  or  default  of  the  company  or  its  servants  ;  but  the  section 
confers  power  upon  the  company  to  limit  liability  arising  from 
other  causes  by  means  of  a  special  contract  that  complies  with 
the  prescribed  requirements,  writing,  signature,  and  reasonable- 
ness ;  and  it  is  for  the  company  to  satisfy  the  Court  that  the  con- 
ditions it  imposes  are  just  and  reasonable  (Peek  v.  North  Staffordshire 
R.,  1863, 10  H.L.  Cas.  473  ;  Ruddy  v.  Midland  and  Great  Western  R., 
1880,  8  L.R.  Ir.  224;  Dickson  v.  G.N.R.,  1886,  18  Q.B.D.  176). 
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If,  however,  the  company  offers  the  customer  a  fair  alternative 
(see  p.  150,  post)  of  sending  his  goods  at  the  carrier's  common  law 
risk,  it  may  be  upon  him  to  show  that  the  condition  is  unreasonable 
(M.S.  6-  L.R.  v.  Brown,  1883,  8  App.  Cas.  703). 

Section  7  only  relates  to  matters  connected  with  the  "  receiving, 
forwarding,  and  delivering  "  of  the  goods,  which  includes  every- 
thing usually  incident  to  the  carriage,  but  not  matters  arising  after 
the  transit  has  ended.  For  example,  in  Hodgman  v.  West  Midland  R., 
1864,  5  B.  &  S.  173,  it  was  held  that  where  a  horse  was  injured 
on  the  company's  premises  owing  to  the  negligence  of  the  com- 
pany's servants,  but  before  the  person  in  charge  of  the  horse  had 
time  to  make  a  declaration  of  value,  the  company  was  not  liable 
for  more  than  £50  ;  but  a  condition  requiring  claims  to  be  made 
within  three  days  of  delivery  is  not  within  the  section,  as  the 
transit  ends  with  the  delivery  of  the  goods  (Moore  v.  G.N.R.  of 
Ireland,  1882,  10  L.R.,  Ir.  C.L.  95). 

If  goods  sent  by  railway  require  to  be  handled  and  carried  with 
special  care,  the  company  should  be  so  informed  by  the  consignor 
(Baldwin  v.  L.C.  &  D.R.,  1882,  L.R.  9  Q.B.D.  582). 

Loss  Owing  to  Theft  by  Company's  Servant. 

Section  7  only  extends  to  the  neglect  or  default  of  the  company's 
servants  acting  within  the  scope  of  their  employment — it  does  not 
touch  such  a  matter  as  theft  ;  and  a  railway  company,  like  other 
carriers  (see  p.  132,  ante)  can  protect  itself  by  a  special  contract 
against  theft,  whether  committed  by  its  servants  or  by  strangers, 
and  without  the  necessities  of  reasonableness,  writing,  and  signature. 

In  Shaw  v.  G.W.R.,  1894,  1  Q.B.  373,  it  was  held  that  a  loss 
of  goods  by  the  theft  of  a  railway  company's  servant,  without 
negligence  on  the  part  of  the  company,  was  not  a  loss  "  occasioned 
by  the  neglect  or  default  of  the  company  or  its  servants  "  within 
the  meaning  of  Section  7  ;  and,  therefore,  that  the  company  could 
at  common  law  protect  themselves  against  liability  by  a  special 
contract,  although  such  contract  was  not  reasonable  within  the 
requirement  of  Section  7  of  the  Act  of  1854. 

Carrier's  Liability  for  Theft. 

The  judgment  of  the  Court  in  this  case  comprised  a  concise  and 
explicit  review  of  the  law  on  the  subject  of  a  common  carrier's 
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liability,  which  we  may  be  allowed  to  quote  at  some  length  :  "  It  is 
clear  law  that  a  common  carrier  by  land  is,  in  the  absence  of  exemp- 
tion by  statute,  contract,  or  notice,  or  on  the  ground  of  fraud,  liable 
for  all  loss  or  damage  to  the  goods  which  he  carries  for  hire,  the 
act  of  God,  the  Queen's  public  enemies,  and  '  inherent  vice  '  alone 
excepted  ;  and  he  is,  therefore,  in  the  absence  of  such  exemptions, 
liable  at  common  law  for  loss  by  theft,  whether  by  strangers  or  by 
his  own  servants.  During  the  half-century  which  preceded  the 
Carriers  Act,  1830,  it  had,  however,  been  established  in  many  cases 
(e.g.,  Nicholson  v.  Willan,  1804, 5  East.  507,  and  Harris  v.  Packwood, 
1810,  3  Taunt.  264)  that  the  carrier  could  protect  himself  to  some 
extent  from  liability  for  loss  or  damage  (though  not  perhaps  from 
an  action  for  refusal  to  carry  at  the  request  of  a  customer,  who  could 
show  a  tender  of  the  goods  at  the  carrier's  office  and  an  offer  to 
prepay  a  reasonable  charge  there — see  Wyld  v.  Pickford,  1841, 8  M.  & 
W.  443,  by  insisting  on  a  condition  relieving  him  from  liability ;  and 
for  some  time  before  1830  it  had  become  settled  that  he  could  do  this 
by  a  mere  public  notice,  although  not  '  brought '  home  to  the 
customer  in  any  way.  After  the  Act  of  1830,  it  was  necessary 
for  him  to  show  a  special  contract  for  that  purpose  ;  but  a  general 
notice,  '  brought  home  '  to  the  customer,  was  held  to  be  a  special 
contract,  because  the  customer  who  sent  his  goods  after  notice 
of  the  condition  was  held  to  have  assented  to  it.  By  the  end  of 
1852  it  had,  after  much  conflict  of  decisions,  become  settled  by 
a  series  of  cases  that  the  protection  afforded  by  these  contracts 
or  notices  '  brought  home  '  to  the  customer  might  extend  to  negli- 
gence, however  great.  After  those  decisions,  the  carriers'  contracts 
and  notices,  when  '  brought  home,'  protected  them  from  every- 
thing except  wilful  acts,  such  as  the  conversion  of  the  goods  by 
the  carrier  himself,  or  by  his  agents  for  that  purpose,  or  wilful 
misdelivery  amounting  to  a  renunciation  of  the  character  of  bailee." 
It  was  to  correct  this  state  of  the  law  that  the  Railway  and 
Canal  Traffic  Act,  1854,  was  passed.  The  legal  warfare  had  been 
waged  about  negligence  only,  and  it  was  only  to  negligence  that 
the  language  of  the  Act  pointed.  "  Having  regard  to  the  terms  of 
the  Railway  and  Canal  Traffic  Act,  and  to  the  history  of  the  law, 
and  the  occasion  for  the  Act,  it  seems  most  reasonable  to  hold  that 
it  extends  only  to  negligence,  or  default  in  the  nature  of  negligence, 
or  within  the  scope  of  the  servant's  employment.  The  company, 
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therefore,  as  regards  theft  without  negligence,  are  left  in  the  same 
position  in  which  they  had  been  at  common  law  for  at  least  a 
hundred  years  in  relation  to  such  thefts,  and  that  is  that,  subject 
in  the  case  of  the  valuables  specified  in  the  Act  of  1830  to  the  pro- 
visions of  Section  8  of  that  Act,  they  can,  by  contract  or  notice 
'  brought  home/  exempt  themselves  from  liability  for  such  theft.'' 

When  Signed  Contract  Required. 

The  necessity  of  a  signed  contiact  only  exists  when  goods  are 
sent  for  carriage,  consequently  such  a  contract  is  not  required 
in  respect  of  goods  deposited  for  custody,  e.g.,  in  a  railway  cloak- 
room (Van  Toll  v.  S.E.R.,  1862,  12  C.B.,  N.S.  75  ;  see  p.  53,  ante). 

The  signature  required  may  be  that  of  an  agent  of  the  railway 
company,  if  he  is  also  an  agent  of  the  consignor  to  deliver  the 
goods  to  the  railway  company  for  carriage  (Aldridge  v.  G.W.R., 
1864,  15  C.B.,  N.S.  582). 

Consignor's  Knowledge  of  Conditions. 

If  a  consignor  knows  that  the  document  he  signs  contains 
conditions,  but  does  not  trouble  to  read  them,  he  will  be  bound 
by  them  if  they  are  reasonable  (Lewis  v.  G.W.R.,  1860, 
5  H.  &  N.  867  ;  and  see  p.  25  ante)  ;  but  if  he  cannot  read,  and  the 
company's  servant  knows  of  it,  the  servant  must,  on  behalf  of  his 
employers,  make  the  consignor  aware  of  the  effect  of  the  conditions, 
or  he  will  not  be  bound  thereby  (see  Simons  v.  G.W.R.,  1857, 
2  C.B.,  N.S.  620).  In  more  recent  cases,  however,  it  has  been 
held  that  if  a  consignor  sends  a  man  who  cannot  read  to  deliver 
goods  for  carriage,  he  will  be  bound  by  a  contract  containing 
reasonable  conditions  signed  by  such  man  (Kirby  v.  G.W.R., 
1868,  18  L.T.R.  658;  Foreman  v.  G.W.R.,  1878,  38  L.T.R.  851). 

In  Lewis  v.  G.W.R.,  cited  above,  the  plaintiff  delivered  to  a 
railway  company  eighteen  packages  to  be  carried  on  the  railway. 
He  filled  up  and  signed  a  receiving  note,  describing  the  goods  as 
furniture.  On  the  paper,  under  the  head  "  conditions,"  were  these 
words  :  "No  claim  for  deficiency,  damage,  or  detention  will  be 
allowed,  unless  made  within  three  days  after  the  delivery  of  the 
goods,  nor  for  loss,  unless  made  within  seven  days  of  the  time  they 
should  have  been  delivered  ;  and  the  company  will  not  be  answer- 
able for  the  loss  or  detention  of  any  goods  which  may  be  untruly 
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or  incorrectly  described  in  the  receiving  note."  The  plaintiff  said 
he  was  told  to  sign  the  paper,  and  did  so.  He  might  have  seen  the 
word  "  Conditions,"  but  he  did  not  read  them,  and  did  not  know 
and  was  not  told  what  they  were.  One  of  the  packages  consisted 
of  a  sack  of  clothes,  which  was  not  delivered,  but  no  claim  was 
made  until  more  than  seven  days  from  the  time  when  the  same 
should  have  been  delivered.  It  was  held  that  there  was  nothing 
to  rebut  the  presumption  arising  from  the  signature  of  the  paper 
by  the  plaintiff  that  he  understood  that  the  contract  was  subject 
to  the  conditions.  (See  also  Scottish  Central  R.  v.  Ferguson, 
1864,  2  Macph.  781  ;  Grand  Trunk  R.  of  Canada  v.  Robinson,  1915, 
W.N.  173  ;  and  other  cases  cited  in  the  section  relating  to  railway 
passengers,  see  p.  25,  ante.) 

Exonerating  Conditions  must  be  Just  and  Reasonable. 

It  is  necessary  that  any  condition  by  which  a  company  seeks 
to  limit  its  liability  for  negligence  or  default  must  be  stated  in 
terms,  or  by  distinct  reference,  in  the  signed  special  contract ; 
and  no  such  condition  will  be  effective  unless  it  is  just  and  reason- 
able. Conditions  exonerating  a  company  from  liability  for  negli- 
gence, although  perfectly  just  and  reasonable,  are  not  binding 
on  the  other  party  unless  signed  by  him  ;  and,  further,  conditions, 
though  contained  in  a  signed  contract,  are  not  binding  on  any 
party  except  the  company,  unless  they  are  just  and  reasonable 
(Peek  v.  North  Staffordshire  R.,  1863,  10  H.L.  Cas.  473). 

No  condition  imposed  by  the  company  will  be  binding  unless 
it  is  just  and  reasonable  ;  and  no  condition,  however  just  and 
reasonable,  will  protect  the  company  unless  it  is  contained  in 
a  written  contract  signed  by  the  consignor  or  his  agent.  An 
unsigned  contract,  however,  can  be  enforced  against  the  company 
(Baxendale  v.  G.E.R.,  1869,  L.R.  4  Q.B.  244). 

Construction  of  Conditions. 

Whether  the  conditions  are  just  and  reasonable  is  a  question 
for  the  judge,  not  for  the  jury  ;  and  must  in  each  case  depend 
upon  the  circumstances  of  the  case.  A  condition  that  is  reason- 
able in  certain  circumstances  may  be  unreasonable  in  others,  and 
it  is  not  profitable  to  embark  on  any  inquiry  as  to  a  general 
dividing  line  between  the  two  classes.  A  comparison  of  the  cases 
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given  in  the  following  paragraphs  will  give  some  indication  as  to 
the  reasonableness  or  otherwise  of  any  particular  condition. 
If  a  contract  contains  conditions  that  are  reasonable  and  also 
conditions  that  are  unreasonable,  the  company  is  entitled  to  the 
protection  of  such  as  are  reasonable  (Gregory  v.  West  Midland  R., 
1864,  2  H.  &  C.  944).  The  question  of  reasonableness  or 
otherwise  materially  depends  upon  the  nature  of  the  article  to  be 
carried,  the  degree  of  risk,  the  rate  of  charge,  and  whether  the 
railway  company  is  bound  to  carry  the  article  (Pardington  v. 
South  Wales  R.,  1856,  1  H.  &  N.  392). 

If  the  conditions  are  in  the  alternative,  and  either  of  them  is 
unreasonable,  the  whole  will  be  unreasonable  ;  and  where  part 
of  a  set  of  conditions  is  unreasonable,  the  rest  will  also  be  deemed 
to  be  unreasonable.  (See  Lloyd  v.  Water  ford  <§•  Limenck  R.t 
1862,  15  Ir.  R.C.L.  37  ;  Kirby  v.  G.W.R.,  1868,  18  L.T.R.  658.) 

The  contract  must  be  just  and  reasonable  as  a  whole.  In  Western 
Electric  Co.  v.  G.E.R.,  1914,  3  K.B.  554,  goods  were  carried  from 
Antwerp  to  Woolwich  vid  Harwich.  The  contract  provided  for 
a  reduced  rate  and  for  carriage  at  owner's  risk.  As  regards  the 
land  carriage,  the  consignors  had  been  given  an  option  of  paying 
a  higher  rate  and  having  the  goods  carried  at  the  carrier's  ordinary 
risk  ;  but  as  regards  the  sea  transit,  there  was  a  clause  exempting 
the  defendants  from  the  negligence  of  the  crew  of  the  ship.  The 
goods  were  damaged  during  the  land  carriage  owing  to  the  negligence 
of  the  defendants'  servants.  It  was  held  that  the  plaintiffs  were 
entitled  to  recover,  inasmuch  as  in  respect  of  a  portion  of  the 
transit,  namely,  the  transit  by  sea,  the  plaintiffs  not  having  had 
the  option  of  having  the  goods  carried  by  the  defendants  with  the 
ordinary  liability  of  common  carriers,  the  condition  exempting  the 
defendants  from  liability  was  unreasonable  within  Section  7  of  the 
Railway  and  Canal  Traffic  Act,  1854. 

If  a  railway  company  desires  to  relieve  itself  from  its  ordinary 
responsibilities  as  a  carrier,  it  must  do  so  in  clear,  precise,  and 
unambiguous  terms  (Goldsmith  v.  G.E.R.,  1881,  44  L.T.R.  181). 

Reasonable  Conditions. 

The  following  have  been  held  to  be  just  and  reasonable  conditions  : 
A  condition  that  the  company  will  not  be  responsible  for  loss  of 
market  (White  v.  G.W.R.,  1857,  2  C.B.,  N.S.  7;  Duckham  Bros. 
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v.  G.W.R.,  1899,  80  L.T.R.  774);  a  condition  in  a  contract  for 
the  carriage  of  meat  that  the  company  would  not  be  liable  for 
damage  owing  to  loss  of  market,  provided  the  goods  were  delivered 
within  a  reasonable  time  after  their  arrival  at  the  destined  station 
(Lord  v.  M.R.,  1867,  L.R.  2  C.P.  339) ;  a  condition  in  a  contract  for 
the  carriage  of  fish  that  the  company  would  not  be  responsible  for 
loss  of  market,  or  for  other  loss  or  injury  arising  from  delay  or 
detention,  exposure  to  weather,  or  other  cause  whatever,  other  than 
gross  neglect  or  fraud  (Beal  v.  South  Devon  R.t  1864,  3  H.  &  C.  337) ; 
a  condition  that  claims  for  loss  or  injury  must  be  made  within  three 
days  of  delivery  (Moore  v.  G.N.R.  of  Ireland,  1882, 10  L.R.  Ir.  C.L.  95) ; 
a  condition  that  the  company  will  not  be  responsible  for  falsely 
described  goods  (Lewis  v.  G.W.R.,  1860,  5  H.  &  N.  867) ;  a  con- 
dition, in  a  through  contract,  that  the  company  will  not  be 
responsible  for  the  goods  after  delivering  them  to  the  other  com- 
pany (Mahony  v.  Water  ford,  Limerick  &  Western  R.,  1900,  2  Ir.  R. 
273) ;  a  condition  that  horses  should  be  carried  at  owner's  risk 
(M'Cance  v.  L.  &  N.W.R.,  1864,  3  H.  &  C.  343)  ;  a  condition  in  a 
contract  for  the  carriage  of  cattle  at  a  low  rate,  that  the  company 
would  not  be  liable  except  for  negligence  (Harris  v.  M.R.,  1876, 
25  W.R.  63). 

In  Wren  v.  Eastern  Counties  R.,  1859,  1  L.T.R.  5,  it  was  held 
that  where  fish  was  carried  under  such  circumstances  that  its  exact 
condition  at  the  time  of  receipt  could  not  be  known,  and  a  very 
slight  delay  might  occasion  loss,  a  condition  exonerating  the  com- 
pany from  liability  for  loss  from  delay  was  reasonable  ;  and  it 
was  held  reasonable,  in  Austin  v.  M.S.  6-  L.R.,  1850,  10  C.B.  454, 
to  impose  conditions  that  the  company  would  not  be  responsible 
for  injuries  arising  from  the  restiveness  or  fright  of  horses,  or  from 
a  carriage-wheel  taking  fire. 

Unreasonable  Conditions. 

A  condition  limiting  a  company's  common  law  liability  is  primd 
facie  regarded  as  being  unreasonable,  and  the  onus  is  upon  the 
railway  company  to  satisfy  the  judge  that  by  reason  of  some 
special  benefit  or  advantage  conferred  upon  the  consignor  the 
condition  becomes  a  just  and  reasonable  one. 

The  following  have  been  held  to  be  unreasonable  conditions 
(but  it  must  always  be  remembered  that,  although  a  condition  is 
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primd  facie  unreasonable,  the  particular  circumstances  may  be 
such  as  to  make  it  reasonable,  see  p.  143,  ante)  :  A  condition  wholly 
exempting  the  company  from  liability  for  negligence  or  default 
(Lloyd  v.  Waterford  &  Limerick  R.,  1862,  15  Ir.  R.C.L.  37,  see 
below  ;  a  condition  protecting  the  company  from  wilful 
misconduct  of  their  servants  (Ashendon  v.  L.B.  <§•  S.C.R.,  1880, 
5  Ex.  D.  190)  ;  a  condition  that  the  company  will  not  be  responsible 
for  passengers'  luggage  unless  marked  with  the  owner's  full  name  and 
address  (Cutler  v.  N.L.R.,  1887,  19  Q.B.D.  64) ;  a  condition  requiring 
the  consignee  to  contribute  towards  the  insurance  of  the  goods 
(Peek  v.  North  Staffordshire  R.,  1863,  10  H.L.  Cas.  473) ;  a  con- 
dition not  to  be  answerable  for  delay,  however  caused  (Kirby  v. 
G.W.R.,  1868,  18  L.T.R.  658) ;  a  condition  relieving  the  company 
from  liability  for  the  loss  of,  or  damage  to,  goods  indifferently  or 
improperly  packed,  marked,  directed,  or  described  (Simons  v. 
G.W.R.,  1857,  2C.B.,  N.S.,  620) ;  a  condition  that  the  owner  should 
undertake  all  risk  of  loading,  unloading,  and  carriage,  whether 
arising  from  the  negligence  or  default  of  the  company  or  their 
servants,  or  from  defect  or  imperfection  in  the  station  platform 
or  other  places  of  loading  or  unloading,  or  of  the  carriage  in  which 
they  may  be  loaded  or  conveyed,  or  from  any  other  cause  what- 
soever (Rooth  v.  N.E.R.,  1867,  L.R.  2  Ex.  173) ;  a  condition  that 
the  company  would  not  be  liable  for  any  consequences  arising  from 
over-carriage,  detention,  or  delay,  however  caused  (Allday  v. 
G.W.R.,  1864,  5  B.  &  S.  903);  a  condition  that  the  company 
would  not  be  answerable  for  the  loss  or  detention  of  or  damage 
to  goods  carried  as  "empties"  (Aldridge  v,  G.W.R.,  1864, 
15  C.B.,  N.S.,  582) ;  a  condition  that  the  company  would  not  be 
answerable  for  defects  in  its  vehicles  (Gregory  v.  West  Midland  R., 
1864,  2  H.  &  C.  944) ;  a  condition  that  the  company  would  not 
be  responsible  for  the  correct  selection  of  the  owner's  goods 
(M 'Natty  v.  L.  &  Y.R.,  1880,  8  L.R.  Ir.  81). 

In  Lloyd  v.  Waterford  6-  Limerick  R.,  1862,  15  Ir.  R.C.L.  37, 
a  contract  for  the  carriage  of  a  horse  at  a  low  rate  contained  a 
condition  that  the  company  would  not  be  liable  at  all  in  respect 
of  anything  arising  in  the  loading  or  unloading,  or  transit  or  con- 
veyance of  the  horse,  or  whilst  it  was  in  the  company's  vehicle 
or  on  their  premises.  The  condition  was  held  to  be  unjust  and 
unreasonable,  and  not  to  be  rendered  reasonable  by  the  fact  that 
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there  was  an  alternative  condition  whereby  the  company  offered 
to  undertake  the  risk  of  conveyance  only  in  consideration  of  an 
additional  payment  of  20  per  cent,  on  the  low  rate,  but  declined 
to  entertain  any  claim  unless  the  injury  was  stated  and  pointed 
out  to  the  company's  agent  at  the  time  of  unloading. 

In  the  absence  of  a  bond  fide  alternative  rate,  a  condition 
exempting  the  railway  company  from  liability  for  every  kind  of 
negligence  on  the  part  of  any  servant,  will  be  unreasonable  and 
void  (Riggatt  &  Low  v.  G.C.R.,  1910,  107  L.T.R.  392).  As  to 
alternative  rates,  see  also  p.  150,  post. 

Owner's  Risk. 

An  owner's  risk  condition  only  exonerates  the  company  from 
the  ordinary  risks  incident  to  the  carriage  ;  it  does  not  cover 
delay  caused  by  the  negligence  of  the  company  or  its  servants 
(United  Machine  Tool  Co.  v.  G.W.R.,  1914,  30  T.L.R.  312; 
D'Arc  v.  L.  6-  N.W.R.,  1881,  30  L.T.R.  763  ;  Mitchell  v.  L.  &  Y.R., 
1875,  L.R.  10  Q.B.  256;  Robinson  v.  G.W.R.,  1865,  35  L.J., 
C.P.  123),  nor  delay  caused  by  an  improper  refusal  to  deliver  the 
goods  (Gordon  v.  G.W.R.,  1881,  8  Q.B.D.  44). 

In  the  last -mentioned  case,  cattle  were  accepted  for  carriage  on 
the  terms  of  signed  conditions,  whereby,  in  consideration  of  an 
alternative  reduced  rate,  it  was  agreed  that  the  company  were 
"  not  to  be  liable  in  respect  of  any  loss  or  detention  of  or  injury 
to  the  said  animals,  or  any  of  them,  in  the  receiving,  forwarding, 
or  delivery  thereof,  except  upon  proof  that  such  loss,  detention, 
or  injury  arose  from  the  wilful  misconduct  of  the  company  or  its 
servants."  The  cattle  were  carried ;  but,  on  application  made 
for  them  by  the  plaintiff,  the  defendants,  in  consequence  of  their 
clerk  having  negligently  omitted  to  enter  the  cattle  on  the  con- 
signment note  as  "  carriage  paid,"  refused  to  deliver  them,  and 
alleged  that  the  carriage  was  not  paid.  The  cattle  were  exposed 
to  the  weather  until  the  next  day,  when,  the  mistake  having  then 
been  ascertained,  they  were  delivered.  They  were  damaged  by 
the  exposure.  In  an  action  for  damages  by  reason  of  wrongful 
detention  and  negligence,  it  was  held  that  the  withholding  of  the 
cattle,  under  a  groundless  claim  to  retain  them,  at  the  end  of  the 
transit  was  not  "  detention "  within  the  conditions,  and  the 
company  were,  therefore,  liable. 
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In  Stevens  v.  G.W.R.,  1885,  52  L.T.R.  324,  delay  owing  to  mis- 
delivery was  held  to  be  covered  by  an  "  at  owner's  risk  "  excep- 
tion ;  but  the  Courts  lean  against  including  a  wrong  delivery  in 
such  an  exception,  unless  the  contract  is  in  clear  terms  (Goldsmith 
v.  G.E.R.,  1881,  44  L.T.R.  181). 

Where  a  railway  company  mixed  up  different  owner's  cattle  and 
misdelivered  some  of  them  in  consequence,  it  was  held  that  the 
company  could  not  claim  exemption  under  an  owner's  risk  condi- 
tion (M'  Nolly  v.  L.  &  Y.R.,  1880,  8  L.R.  Ir.  81).  (See  also 
Pontifex  v.  Hartley,  1893,  62  L.J.,  Q.B.  196  ;  and  Lewis  v.  G.W.R., 
1877,  3  Q.B.D.  195.) 

Where  fruit  was  consigned  for  carriage  per  passenger  train  at 
reduced  rates  on  an  owner's  risk  contract,  but  for  part  of  the 
journey  was  sent  by  goods  train,  owing  to  a  mistake  on  the  part 
of  the  railway  company,  and  by  reason  thereof  a  delay  of  twenty- 
four  hours  occurred  and  the  fruit  was  deteriorated  in  value,  it  was 
held  that  the  term  providing  for  carriage  by  passenger  train  was 
of  the  essence  of  the  contract,  and  that  when  the  fruit  was  put  on 
a  goods  train  the  contract  was  no  longer  being  performed,  and  the 
fruit  was  not  then  being  carried  at  owner's  risk.  The  railway 
company,  therefore,  was  not  entitled  to  rely  upon  the  conditions 
in  the  consignment  note,  and  was  liable  in  damages  for  the  delay 
(Gunyon  v.  S.E.  6-  C.R.  Managing  Committee,  1915,  2  K.B.  370). 

Wilful  Misconduct. 

A  condition  relieving  the  company  from  liability  for  misconduct 
will  be  strictly  construed,  and  must  be  clear  and  express  in  its 
terms — such  a  release  will  not  be  read  into  a  contract — and  there 
must  be  a  clear  and  bond  fide  advantage  given  to  the  consignor 
as  a  consideration  for  the  release.  Wilful  misconduct  was  denned 
in  Graham  v.  Belfast  6-  Northern  Counties  R.,  1907,  2  I.R.  13, 
as  meaning  misconduct  to  which  the  will  is  party,  as  contradis- 
tinguished from  accident,  and  is  far  beyond  any  negligence,  even 
gross  or  culpable  negligence ;  and  involves  that  a  person  wilfully 
misconducts  himself  who  knows  and  appreciates  that  it  is  wrong 
conduct  on  his  part  in  the  existing  circumstances  to  do,  or  to  fail, 
or  omit  to  do  (as  the  case  may  be),  a  particular  thing,  and  yet 
intentionally  does,  or  fails,  or  omits  to  do  it,  or  persists  in  the  act, 
failure,  or  omission,  regardless  pf  consequences.  Unreasonable 
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delay  entirely  unexplained  is  as  consistent  with  negligence,  even 
gross  or  culpable  negligence,  or  with  forget  fulness  or  accident,  as 
it  is  with  wilful  misconduct. 

Even  culpable  negligence  does  not  necessarily  amount  to  wilful 
misconduct  (Glenister  v.  G.W.R.,  1873,  29  L.T.R.  423) ;  and  where 
a  contract  relieves  a  company  from  the  consequences  of  any  fault 
or  negligence,  the  company  is  not  absolved  from  liability  for 
misconduct  (Ronan  v.  M.R.,  1884,  14  L.R.  Ir.  157). 

Onus  of  Proof. 

The  party  alleging  misconduct  must  prove  it ;  it  will  not  be 
inferred  from  the  mere  fact  of  delay,  or  injury,  or  misdelivery 
(see  Haynes  v.  G.W.R.,  1879,  41  L.T.R.  436;  Stevens  v.  G.W.R., 
1885,  52  L.T.R.  324  ;  Graham  v.  Belfast  6-  Northern  Counties  JR., 
1907,  2  I.R.  13) ;  but  an  unexplained  non-delivery  will  be  evidence 
of  misconduct  (Curran  v.  Midland  Great  Western  R.  of  Ireland, 
1896,  2  Ir.R.  183). 

In  Bastable  v.  N.B.R.,  1912,  49  Sc.  L.R.  446,  the  contract  under 
which  goods  were  carried  provided  that  the  company  was  not  to 
be  liable  for  loss  unless  it  arose  from  wilful  misconduct  on  the  part 
of  its  servants.  The  regulations  of  the  company  with  respect 
to  the  dimensions  of  loads  provided  that  "  these  must  not  exceed 
those  given  in  the  Railway  Clearing  House  classification  book  for 
the  line  or  lines  over  which  they  have  to  pass,  and  must  be  gauged 
when  there  is  any  reason  to  doubt  that  they  are  not  within  the 
dimensions."  In  the  course  of  the  journey,  the  goods  were  injured 
through  coming  in  contact  with  a  smoke-board  suspended  from 
a  bridge  through  which  they  had  to  pass  while  being  shunted  into 
a  siding.  The  evidence  showed  that  there  was  good  reason  to 
doubt  whether  the  goods  would  pass  through  the  gauge.  The 
responsible  servant  of  the  railway  company,  instead  of  gauging 
the  goods  before  dispatching  them,  judged  the  matter  with  his 
eye,  and  came  to  the  conclusion  that  the  load  would  pass  through 
the  gauge.  It  was  held  that  the  omission  to  pass  them  under  the 
gauge  amounted  to  wilful  misconduct. 

In  Forder  v.  G.W.R.,  1905,  2  K.B.  532,  the  plaintiff  was  in  the 
habit  of  consigning  sheepskins  for  carriage  from  Paddington  to 
Winchester.  Some  consignments  had  been  damaged  owing  to  the 
mode  in  which  they  had  been  packed  in  the  trucks  by  the  railway 
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company's  servants.  In  answer  to  a  complaint,  the  stationmaster 
at  Winchester  said  he  had  asked  the  people  at  Paddington  to  pack 
differently  in  future.  Another  consignment,  however,  was  packed 
in  the  same  way  and  suffered  injury,  and  the  plaintiff  sought  to 
recover  damages,  alleging  that  the  injury  was  caused  by  wilful 
misconduct  in  the  packing  at  Paddington.  It  was  held  that,  as 
it  was  not  proved  that  the  danger  of  the  method  of  packing  had 
been,  in  fact,  made  known  to  those  in  charge  of  the  loading  at 
Paddington,  there  was  no  wilful  misconduct  in  loading  as  they 
had  done.  The  knowledge  which  is  necessary  to  prove  wilful 
misconduct  must  be  the  knowledge  on  the  part  of  the  person  who 
has  control  of  the  particular  transaction,  not  merely  knowledge 
on  the  part  of  some  official  of  the  company. 

Delivery  of  the  goods  by  a  servant  of  the  company  to  a  person 
who,  to  his  knowledge,  is  not  the  consignee  or  his  agent,  is 
misconduct  (Hoare  v.  G.W.R.,  1877,  37  L.T.R.  186). 

Offer  of  Fair  Alternative. 

Conditions  that  are  primd  facie  unjust  and  unreasonable  may 
become  just  and  reasonable  if  the  railway  company  can  show  that 
the  consignor  was  offered  a  fair  alternative,  that  is,  a  contract 
that  was  in  itself  just  and  reasonable,  and  yet  chose  to  send  his 
goods  on  the  terms  of  the  more  rigorous  contract.  (See  G.W.R. 
v.  McCarthy,  1887,  12  App.  Cas.  218;  M.S.  &  L.R.  v.  Brown, 
1883,  8  App.  Cas.  703  ;  M'  Natty  v.  L.  &  Y.R.,  1880,  8  L.R.  Ir.  81  ; 
Ruddy  v.  Midland  and  Great  Western  R.,  1880,  8  L.R.  Ir.  224  ; 
Gallagher  v.  G.W.R. ,  1874,  Ir.R.  8  C.L.  326;  Roolh  v.  N.E.R., 
1867,  L.R.  2  Ex.  173.)  Where  such  a  choice  is  given,  the  pre- 
sumption is  that  the  consignor  makes  a  contract  that  is  just  and 
reasonable.  The  alternative  is  generally  one  of  rates.  If  a  com- 
pany has  two  rates  for  the  carriage  of  an  article — one  the  ordinary 
authorised  rate,  when  the  carrier  accepts  the  ordinary  liability 
of  a  carrier ;  and  the  other  a  reduced  rate — with  a  condition 
relieving  the  company  of  all  liability  for  loss  or  damage  to  the 
goods,  and  a  consignor,  having  liberty  to  select  his  contract,  selects 
the  reduced  rate  one,  he  will  not  be  able  to  complain  that  the 
attached  condition  was  unjust  or  unreasonable  (Lewis  v.  G.W.R., 
1877,  3  Q.B.D.  195).  An  advantage  in  rates  having  been  con- 
ferred upon  him  disentitles  him  to  complain  of  unreasonableness. 
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A  company  may  even  relieve  itself  from  liability  for  misconduct 
if  a  fair  alternative  be  given.  (See  Dickson  v.  G.N.R.,  1886, 
16  Q.B.D.  176.)  The  alternative  must  be  a  real  one,  must  be 
directly  offered  or  brought  home  to  the  knowledge  of  the  con- 
signor or  his  agent,  and  must  itself  be  a  reasonable  one.  The 
question  of  the  reasonableness  of  the  alternative  is  for  the  judge 
and  not  for  the  jury  (G.W.R.  v.  McCarthy,  1887,  12  App.  Cas.  218  ; 
Sheridan  v.  Midland  Great  Western  R.  of  Ireland,  1888,  24  L.R. 
Ir.  146).  The  higher  of  the  alternative  rates  must  not  exceed  the 
maximum  rate  fixed  under  the  company's  special  Act  for  the  con- 
veyance of  the  particular  articles.  (See  Peek  v.  North  Staffordshire  R., 
1863,  10  H.L.  Cas.  473.)  But,  though  the  higher  rate  is  within  the 
Parliamentary  limit,  it  is  a  question  in  each  case  whether  it  is 
reasonable  in  the  sense  that  it  is  so  high  as  to  be  prohibitory ; 
the  mere  fact  that  the  lower  rate  is  so  low  that  consignors  always  avail 
themselves  of  it  is  not,  standing  alone,  evidence  that  the  higher  rate  is 
unreasonable  or  unjust  (Foreman  v.  G.W.R.,  1878,  38  L.T.R.851). 

As  to  the  non-reality  of  an  apparent  alternative,  as  where  a 
railway  company,  though  purporting  to  offer  a  reduced  rate, 
has,  in  fact,  only  one  rate  for  the  carriage  of  the  particular  articles, 
reference  may  be  made  to  Duckham  Bros.  v.  G.W.R. ,  1899, 
80  L.T.R.  774,  where  it  was  said  that  a  statement  in  the  contract 
that  there  were  two  rates — one  at  owner's  risk,  the  other  at  the 
company's  risk — when,  in  fact,  there  was  only  one  rate  in 
operation — did  not  constitute  a  fair  alternative. 

If  there  is  a  real  and  fair  alternative,  which  gives  an  adequate 
consideration  and  advantage  to  the  consignor  for  the  release  by 
him  of  the  carrier  from  the  common  law  responsibilities,  the  con- 
ditions attached  to  the  relieving  contract  may  extend  to  exempt 
the  company  from  every  kind  of  liability.  In  M.S.  6-  L.R.  v. 
Brown,  1883,  8  App.  Cas.  703,  the  contract  was  for  carriage  at  a 
rate  20  per  cent,  below  the  ordinary  charge,  on  condition  that  the 
company  was  relieved  "  from  all  liability  for  loss  or  damage  by 
delay  in  transit  or  from  whatever  other  cause  arising."  It  was 
held  by  the  House  of  Lords  that  the  consignor  had  a  real  option 
to  send  his  goods  at  a  rate  which  was  reasonable  and  at  which  the 
carriers  would  have  undertaken  the  liabilities  of  common  carriers  ; 
and  that  the  contract  was  just  and  reasonable  within  Section  7 
of  the  Railway  and  Canal  Traffic  Act,  1854. 

12— (I559A.) 
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Carriage  of  Goods  by  Passenger  Train. 

Though,  with  the  exception  of  perishables  and  passengers 
luggage,  a  railway  company  is  not  bound  to  carry  goods  by 
passenger  train,  yet,  if  it  do  so,  it  must  have  a  special  contract 
complying  with  the  requirements  of  Section  7  of  the  Act  of  1854 
if  it  desires  to  limit  its  common  law  liability  in  respect  of  such 
goods.  In  Wilkinson  v.  L.  &  Y.R.,  1907,  2  K.B.  222,  the  com- 
pany had  accepted  a  commercial  traveller's  samples  for  gratuitous 
carriage  as  luggage  by  a  passenger  train.  In  the  time  table  was 
a  statement  that  the  company  would  only  so  accept  goods  on 
condition  that  it  was  relieved  from  all  liability  for  loss,  damage, 
misdelivery,  or  delay.  The  samples  were  lost  owing  to  the  negli- 
gence of  the  company's  servants.  It  was  held  that  the  company 
was  liable,  as  there  was  no  signed  special  contract,  and  the  con- 
dition, consequently,  was  not  effective.  But  provided  the  require- 
ments of  the  section  are  complied  with,  a  company  may  impose 
what  terms  it  pleases  for  the  carriage  of  goods  by  passenger  train, 
so  long  as  it  gives  the  same  terms  to  all  would-be  customers.  (See 
Stone  6-  Co.  v.  M.R.,  1904,  1  K.B.  669,  and  Independent  Newspapers, 
Ltd.  v.  Great  Northern  R.  of  Ireland,  1913,  2  Ir.R.  255  ;  and  pp. 
252,  253,  post. 

Unpacked  Goods. 

In  Sutcliffe  v.  G.W.R.,  1910,  1  K.B.  478,  a  consignor  of  a 
particular  class  of  articles,  in  spite  of  a  special  notice  from  the 
railway  company  that  those  articles  would  only  be  carried  at 
owner's  risk  unless  protected  by  packing,  sent  such  articles  for 
carriage  unpacked,  and  signed  a  consignment  note  by  which  he 
agreed  to  relieve  the  company  from  liability  for  all  loss  or  injury 
to  the  goods,  unless  such  was  proved  to  arise  from  the  wilful  mis- 
conduct of  the  company's  servants.  The  same  rate  was  charged 
whether  the  articles  were  packed  or  unpacked.  It  was  held  that 
the  condition  was  just  and  reasonable  within  Section  7,  and  pro- 
tected the  company  against  any  injury  not  arising  from  wilful 
misconduct  of  a  servant. 

Carriage  of  Returned  Empties. 

In  Aldridgev.  G.W.R.,  1864,  15  C.B.,  N.S.,  582,  the  defendant 
company  was  sued  as  a  common  carrier  for  the  loss  of  goods 
delivered  to  it  to  be  carried.  The  goods  consisted  of  empty 
packages,  which  had  already  traversed  the  line  of  railway  of  the 


LIABILITY   BY   RAILWAY  AND   CANAL  COMPANIES  153 

defendants  when  full,  and  for  the  return  carriage  of  which,  when 
empty,  it  was  the  custom  not  to  make  any  further  charge.  The 
packages  were  delivered  to  the  defendants  at  a  station  on  their 
line  of  railway,  addressed  to  a  station  on  another  line  of  railway, 
to  which  place  the  defendants  were  not  carriers.  The  person 
who  delivered  the  goods  signed  the  following  amongst  other  con- 
ditions :  "  (1)  The  company  will  not  be  answerable  for  the  loss  or 
detention  of,  or  damage  to,  wrappers  or  packages  of  any  descrip- 
tion charged  by  the  company  as  '  empties.'  (2)  Nor  in  respect 
of  goods  destined  for  places  beyond  the  limits  of  the  company's 
railway ;  and,  as  respects  the  company,  their  responsibility  will 
cease  when  such  goods  shall  have  been  delivered  over  to  another 
carrier  in  the  usual  course  for  further  conveyance.  Any  money 
which  may  be  received  by  the  company  as  payment  for  the  con- 
veyance of  goods  beyond  their  own  limits  will  be  so  received  only 
for  the  convenience  of  the  consignors,  and  for  the  purpose  of  being 
paid  to  the  other  carrier."  The  goods  were  safely  carried  by  the 
defendants  to  the  termination  of  their  own  line  of  railway,  and 
there  delivered  to  another  company.  They  were  lost  on  the  rail- 
way of  the  latter  company.  It  would  seem  that,  in  respect  of 
the  empty  packages,  the  defendants  were  not  to  be  considered  as 
gratuitous  bailees,  and  that  the  first  condition  was,  therefore,  not 
just  and  reasonable  within  the  meaning  of  the  Railway  and  Canal 
Traffic  Act,  1854  (Sect.  7) ;  but  it  was  held  that  the  second  con- 
dition was  just  and  reasonable  within  the  meaning  of  that  Act, 
and  was  a  good  answer  to  the  plaintiff's  claim.  In  this  case,  the 
Court,  having  decided  that  the  second  condition  was  just  and 
reasonable,  did  not  consider  it  necessary  to  give  a  decision  on  the 
first  condition  ;  but  as  regards  the  position  of  a  railway  company 
in  respect  of  returned  empties,  Erie,  C.J.,  in  delivering  the  judg- 
ment of  the  Court,  said  :  "  As  to  the  first  condition,  we  may  observe 
that  we  are  by  no  means  prepared  to  accede  to  the  suggestion 
that,  because  no  charge  is  made  for  the  return  of  empty  packages, 
therefore  the  company  necessarily  convey  them  on  their  own  line 
gratuitously.  The  company  may  justly  be  considered  as  having 
had  the  carriage  of  the  empties  prepaid  in  the  shape  of  the  previous 
payment  for  the  carriage  of  the  same  packages  when  full,  including 
an  obligation  on  the  railway  to  carry  the  empties  back  without 
further  charge." 
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Through  Bookings. 

The  provisions  of  Section  7  of  the  Railway  and  Canal  Traffic  Act. 
1854  (17  &  18  Viet.  c.  31),  only  apply  to  goods  carried  on  the 
contracting  company's  own  lines  or  canal ;  so,  if  goods  are  carried 
on  a  through  booking,  the  company  may,  without  a  signed  writing, 
limit  or  exclude  altogether  its  liability  in  respect  of  the  goods  after 
they  have  been  passed  on  to  another  company  or  carrier  (Zunz 
v.  S. E.R.,  1869,  L.R.,  4  Q.B.  539). 

The  contracting  company  must,  however,  prove  that  it  duly 
delivered  the  goods  to  the  other  carrier  (Kent  v.  M.R.,  1874, 
L.R.  10  Q.B.  1). 

In  Tuohey  v.  Great  Southern  &  Western  R.,  1898,  2  L.R.  Ir.  789, 
the  forwarding  company  had  limited  its  liability  to  its  own  lines, 
and  proved  that  the  goods  had  been  safely  delivered  to  another 
company ;  and,  as  the  plaintiff  could  not  prove  where  the  injury 
had  been  caused,  it  was  held  that  he  was  without  a  remedy  ;  and 
in  Mahony  v.  Waterjord,  Limerick  &  Western  R.t  1900,  2  Ir.  R.  273, 
where  it  could  not  be  shown  on  which  company's  line  the  damage 
had  arisen,  Palles,  C.B.,  said  :  "  In  my  opinion  it  lay  upon  the 
company  to  prove  that  the  damage  did  not  occur  on  their  line.  The 
general  rule  is  that  the  plaintiff  must  prove  affirmatively  all  the 
facts  entitling  him  to  relief,  but  there  is  a  well-known  exception  in 
reference  to  matters  which  are  peculiarly  within  the  knowledge 
of  the  defendants.  But,  in  truth,  the  very  point  is  decided  in 
Kent  v.  M.R.  (cited  above),  where  Lord  Blackburn  says,  '  Did  the 
loss  happen  off  the  defendants'  line  ?  The  burden  of  proof  is  on  the 
defendants  to  show  this.' ' 

If  there  is  no  limitation  by  special  contract,  whether  written 
or  verbal,  then  the  company  originally  receiving  the  goods  for 
carriage  will,  primd  facie,  be  responsible  for  their  safe  delivery  at 
the  ultimate  destination,  and  will  be  the  party  to  be  sued  by  the 
owner  for  loss  of  or  injury  to  the  goods  (Muschamp  v.  Lancaster 
6-  Preston  R.,  1841,  8  M.  &  W.  421  ;  Garnett  v.  Wittan,  1821, 
5  B.  &  Aid.  53).  In  Logan  v.  Highland  R.,  1900,  2  Fraser  (Ct.  of 
Sess.)  292,  the  facts  were  that  the  defendant  company  accepted  at 
Inverness  a  piano  from  the  plaintiffs  for  carriage  to  Kirkwall.  The 
consignment  note  was  in  the  following  terms  :  "  Ordinary  consign- 
ment note  for  traffic  carried  at  company's  risk.  The  Highland 
Railway  will  please  receive  the  undermentioned  goods  and  forward 
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them  subject  to  the  conditions  on  the  back  hereof.  '  Senders : 
Logan  &  Co.  Consignee :  James  Grant,  Esq.  Address  :  Kirk- 
wall,  Orkney.  Mode  of  transit — Goods  and  steamer  via  Aberdeen. 
Who  pays  the  carriage  ?  Senders  to  Aberdeen  only.  Consignee 
pays  steamer  freight.'  "  One  of  the  conditions  endorsed  on  the 
consignment  note  was  :  "In  respect  of  any  .  .  .  goods  and  articles 
booked  through  by  them  or  their  agents  for  conveyance,  partly  by 
railway  and  partly  by  sea  .  .  .  the  company  shall  be  exempted 
from  liability  for  any  loss,  damage,  or  delay  which  may  arise  during 
the  carriage  by  sea  from  .  .  .  accidents  from  machinery,  boilers, 
and  steam."  On  arrival  at  Kirkwall,  the  piano  was  found  to  be 
materially  damaged,  and  the  consignee  refused  to  take  delivery. 
The  senders  sued  the  railway  company  for  damages.  It  was  held 
that  under  the  contract  the  piano  was  carried  at  the  risk  of  the 
railway  company  during  the  whole  transit  from  Inverness  to 
Kirkwall. 

If  two  railway  companies  agree  to  carry  through  goods  at  a 
special  rate  at  owner's  risk,  both  are  entitled  to  take  advantage 
of  the  reasonable  protective  conditions  in  the  contract  of 
carriage— see  Banatt  v.  G.N.R.,  1904,  20  T.L.R.  175,  in  which 
case  goods  bought  abroad  were  consigned  to  shippers  at  Hull, 
who  sent  the  goods  to  the  purchaser  over  the  lines  of  the  N.E.R. 
and  G.N.R.,  on  an  owner's  risk  contract  entered  into  with  the 
former  company.  The  goods  were  lost  on  the  G.N.R.  In  an 
action  by  the  owner,  it  was  held  that  the  contract  was  made  by 
the  shippers  as  the  owner's  agents  ;  and  that  as  the  G.N.R.  had 
authorised  the  N.E.R.  to  enter  into  the  contract,  it  was  entitled 
to  the  benefit  of  it. 

Haulage  of  Customers'  Trucks. 

A  railway  company  is  under  an  obligation  to  provide  sufficient 
and  proper  rolling  stock,  including  trucks  and  wagons,  for  the 
proper  service  of  the  traffic  using  its  lines  ;  and  where  there  is  a 
shortage  in  a  company's  trucks  or  vans,  and  a  trader  asks  to  have 
his  goods  carried  in  his  own  trucks  or  vans,  he  is  asking  for  a 
"  reasonable  facility  "  within  Section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854  (see  p.  182,  post),  and  he  is  entitled  in  such  circum- 
stances to  have  the  charge  for  conveyance  reduced.  There  is, 
however,  no  other  obligation  on  a  railway  company  to  haul  the 
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ordinary  goods  of  a  trader  in  the  latter's  own  trucks    (Spiller  & 
Bakers,  Ltd.  v.  G.W.R.,  1911,  1  K.B.  386). 

Duty  to  Examine  Trucks. 

When  a  railway  company  admits  a  customer's  trucks  or  wagons 
to  its  lines  for  haulage  or  forwarding,  or  the  trucks  of  another 
railway  company,  it  is  the  duty  of  the  company  to  see  that  such 
trucks  are  in  such  a  state  as  to  travel  safely.  It  is  not  obliged 
to  make  such  a  minute  examination  as  would  be  required  in  the 
case  of  its  own  trucks  (see  p.  17,  ante),  as  that  would  defeat  the 
purposes  of  through  traffic,  but  a  reasonable  examination  should 
be  made.  Where,  after  a  company  had  discovered  two  defects 
in  a  truck,  and  had  caused  the  only  one  which  was  of  any  impor- 
tance to  be  remedied  by  the  owners,  and  had  examined  the  truck 
in  the  usual  way  after  the  owners  had  sent  it  back,  an  accident 
was  caused  by  another  defect,  in  no  way  connected  with  or  to  be 
expected  from  either  of  the  two  discovered  defects,  and  which 
could  only  have  been  found  out  by  minute  examination,  the 
company  was  held  not  to  be  liable  (Richardson  v.  G.E.R.,  1876, 
1  C.P.D.  342).  Where  an  accident  happened  on  a  railway  com- 
pany's line  owing  to  a  latent  defect  in  a  foreign  truck,  which 
could  not  have  been  detected  by  the  ordinary  examination,  it  was 
held  that,  as  the  facts  proved  were  as  consistent  with  the  exercise 
of  due  and  reasonable  care  as  with  negligence,  the  plaintiff 
must  be  nonsuited  (Gilbert  v.  North  London  JR.,  1883,  1  Cab. 
&  E.  31). 

What  is  required  from  the  company  is  reasonable  care  and 
diligence  under  the  circumstances.  If  an  accident  happens  owing 
to  the  breakdown  of  plant  belonging  to  the  company,  there  is  a 
presumption  that  the  accident  is  the  fault  of  the  company ;  but 
where  the  accident  happens  in  the  haulage  of  trucks  not  belonging 
to  the  company,  there  is  no  such  presumption,  and  the  onus  of 
proving  negligence  lies  on  the  person  who  alleges  it  [Watson  v. 
N.B.R.,  1876,  3  R.  (Ct.  of  Bess.),  637].  Where  coal  wagons 
belonging  to  a  trader  were  damaged  owing  to  an  accident  caused 
by  a  latent  defect  in  a  wagon  belonging  to  another  trader, 
which  was  in  the  same  train,  the  railway  company  were  held 
not  to  be  liable  [Barr  v.  Caledonian  R.,  1890,  18  R.  (Ct.  of 
Sess),  139]. 
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Demurrage. 

Where  merchandise  is  conveyed  in  trucks  not  belonging  to  the 
company,  the  trader  is  entitled  to  recover  from  the  company 
a  reasonable  sum  by  way  of  demurrage  for  any  detention  of  his 
trucks  beyond  a  reasonable  period,  either  by  the  company  or  by 
any  other  company  over  whose  railway  the  trucks  have  been 
conveyed  under  a  through  rate  or  contract.  Any  difference 
arising  will  be  determined  by  an  arbitrator  to  be  appointed  by 
the  Board  of  Trade  at  the  instance  of  either  party. 

In  G.W.R.  v.  Phillips,  1908,  A.C.  101,  it  was  held  that  a  claim 
by  a  trader  for  damages  caused  by  undue  detention  of  his  truck 
and  the  cost  of  hiring  another  in  lieu  thereof,  was  a  difference  as 
to  demurrage,  which  could  only  be  determined  by  an  arbitrator 
so  appointed. 

Limitation  of  Liability  in  Case  of  Sea  Transit. 

If  the  through  booking  covers  a  transit  by  sea,  the  contracting 
company  may,  in  certain  cases,  protect  itself  from  loss  or  injury 
arising  from  sea  perils.  Section  7  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Viet,  c  31),  was  extended  by  Section  31  of  the 
Railway  Clauses  Act,  1863  (26  &  27  Viet.  c.  92),  to  steamships 
used  by  a  railway  company  and  to  traffic  carried  by  such  vessels, 
where  the  company  had  obtained  its  power  to  use  steamships  by 
an  Act,  passed  after  25th  July,  1863,  which  incorporated  Part  IV 
of  the  Act  of  1863. 

Limitation  under  The  Railways  Acts. 

The  Regulation  of  Railways  Act,  1868  (31  &  32  Viet.  c.  119), 
by  Section  14,  provides  that  where  a  railway  company,  by  through 
booking,  contracts  to  carry  any  animals,  luggage,  or  goods  from 
place  to  place  partly  by  railway  and  partly  by  sea,  or  partly  by 
canal  and  partly  by  sea,  a  condition  exempting  the  company  from 
liability  for  any  loss  or  damage  which  may  arise  during  the  carriage 
of  such  animals,  luggage,  or  goods,  by  sea,  from  the  act  of  God, 
the  King's  enemies,  fire,  accidents  from  machinery,  boilers,  and 
steam,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation,  of  whatever  nature  and  kind  soever,  shall, 
if  published  in  a  conspicuous  manner  in  the  office  where  such 
through  booking  is  effected,  and  if  printed  in  a  legible  manner 
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on  the  receipt  or  freight  note  which  the  company  gives  for  such 
animals,  luggage,  or  goods,  be  valid  as  part  of  the  contract  between 
the  consignor  of  such  animals,  luggage,  or  goods  and  the  company, 
in  the  same  manner  as  if  the  company  had  signed  and  delivered 
to  the  consignor  a  bill  of  lading  containing  such  condition. 

Section  12  of  the  Regulation  of  Railways  Act,  1871  (34  &  35  Viet. 
c.  78),  enacts  that  where  a  railway  company  under  a  contract 
for  carrying  persons,  animals,  or  goods  by  sea  procures  the  same 
to  be  carried  in  a  vessel  not  belonging  to  the  railway  company, 
the  railway  company  shall  be  answerable  in  damages  in  respect 
of  loss  of  life  or  personal  injury,  or  in  respect  of  loss  of  or  damage 
to  animals  or  goods,  in  like  manner,  and  to  the  same  amount,  as 
the  railway  company  would  be  answerable  if  the  vessel  had  belonged 
to  the  railway  company  ;  provided  that  such  loss  of  life  or  personal 
injury,  or  loss  or  damage  to  animals  or  goods  happens  to  the  person, 
animals  or  goods  (as  the  case  may  be)  during  the  carriage  of  the 
same  in  such  vessel,  the  proof  to  the  contrary  to  lie  upon  the 
railway  company. 

Limitation  under  the  Merchant  Shipping  Act,  1894. 

Where  the  railway  company  owns  the  ship,  its  liability  as  a 
shipowner  will  be  limited  by  the  provisions  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  see  L.  6-  S.W.R.  v. 
James,  1872,  8  Ch.  App.  241. 

By  Section  502  of  that  Act,  the  owner  of  a  British  sea-going  ship 
is  not  liable  to  make  good  any  loss  or  damage  happening  without 
his  actual  fault  or  privity  in  the  following  cases,  namely,  (i)  Where 
any  goods  are  lost  or  damaged  by  fire  on  board  the  ship  ;  or  (ii) 
Where  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  the  true  nature  and  value  of  which  have  not  at  the  time 
of  shipment  been  declared  by  the  owner  or  shipper  thereof  to  the 
owner  or  master  of  the  ship  in  the  bills  of  lading  or  otherwise 
in  writing,  are  lost  or  damaged  by  reason  of  any  robbery, 
embezzlement,  making  away  with,  or  secreting  thereof. 

By  Section  503  of  the  same  Act,  the  liability  of  owners  of  British 
or  foreign  ships  is  limited  to  the  following  amounts  where  loss  of 
life,  personal  injury,  or  damage  to  goods  is  caused  without  their 
actual  fault  or  privity  :  (i)  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  of  or  damage  to  vessels 
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goods,  merchandise,  or  other  things,  an  aggregate  amount  not 
exceeding  £15  for  each  ton  of  the  ship's  tonnage  ;  and  (ii)  in  respect 
of  loss  of,  or  damage  to,  vessels,  goods,  merchandise,  or  other 
things,  whether  there  be,  in  addition,  loss  of  life  or  personal  injury 
or  not,  an  aggregate  amount  not  exceeding  £8  for  each  ton  of  the 
ship's  tonnage. 

These  provisions  apply  to  the  loss  of  passengers'  luggage  (The 
Stella,  1900,  P.  161). 

By  Section  1  of  the  Merchant  Shipping  (Liability  of  Shipowners 
and  others)  Act,  1900  (63  &  64  Viet.  c.  32),  the  liability  of  the 
owners  of  ships  extends  and  applies  to  all  cases  where  (without 
their  actual  fault  or  privity)  any  loss  or  damage  is  caused  to 
property  or  rights  of  any  kind,  whether  on  land  or  on  water,  or 
whether  fixed  or  movable,  by  reason  of  the  improper  navigation 
or  management  of  the  ship. 

Conditions  on  Ticket. 

In  Acton  v.  The  Castle  Mail  Packets  Co.,  Ltd.,  1895, 73  L.T.R.  158, 
a  passenger  from  Durban  to  London  by  the  defendants'  ship 
received  a  ticket  which  purported  to  be  a  receipt  for  the  passage 
money.  On  the  margin  of  the  ticket  were  the  words  :  "  Issued 
subject  to  the  further  conditions  printed  on  the  back  hereof,"  and 
on  the  face  of  the  ticket  there  was  written  and  printed  matter 
which  the  passenger  saw,  but  did  not  read.  There  was  also  this 
clause  :  "  The  owners  do  not  hold  themselves  responsible  for  any 
loss,  damage,  or  detention  of  luggage  under  any  circumstances," 
and  on  the  back  there  was  an  indorsement,  "  Conditions  and 
Regulations,"  one  of  which  was  that  "  it  is  hereby  agreed  by  the 
person  holding  this  ticket  that  the  owners  will  not  be  liable  in  any 
way  for  the  luggage  of  passengers  unless  the  passenger  choose  to 
pay  Id.  per  cubic  foot  for  luggage  put  under  the  owner's  charge." 
A  box,  part  of  the  passenger's  luggage,  containing  money,  jewellery, 
and  papers,  was  during  the  voyage  stolen,  it  was  supposed,  by  one 
of  the  crew.  It  was  held  that  the  terms  and  conditions  on  the 
ticket  constituted  the  terms  of  the  contract  between  the  passenger 
and  the  shipowners  ;  that  the  passenger  ought  to  have  known  that 
there  were  conditions  ;  and  that  he  had,  under  the  circumstances, 
reasonable  notice  of  the  conditions  and  was  bound  by  them, 
although  he  had  not  read  them.  It  was  also  held  that,  apart  from 
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the  special  contract,  as  the  passenger  had  not  declared  the  gold, 
silver,  and  jewellery,  the  shipowners  were  protected  by  Section  502 
of  the  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60). 

Carriage  wholly  by  Sea. 

The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  Viet,  c  31),  which,  by  Section  31  of  the  Railways  Clauses 
Act,  1863  (26  &  27  Viet.  c.  92),  are  extended  to  traffic  carried  by  the 
railway  company  on  steam  vessels,  apply  to  the  case  of  carriage 
wholly  by  sea  as  well  as  to  that  of  carriage  partly  by  sea  and  partly 
by  land,  and,  therefore,  where  goods  are  delivered  to  a  railway 
company  whose  special  Act  incorporates  the  Railways  Clauses 
Act,  1863,  to  be  carried  by  them  between  two  seaports  only,  a 
condition  in  the  bill  of  lading  that  the  company  shall  not  be  liable 
for  loss  caused  by  the  negligence  of  the  master  or  mariners  in 
navigating  the  ship  is  void  as  being  unreasonable  (Jenkins  v. 
G.C.R.,  1912,  1  K.B.  1). 

Railway  Companies  as  Agents. 

It  is  open  to  railway  companies  by  agreement  among  themselves 
to  become  agents  for  one  another,  so  that,  applying  the  ordinary 
law  of  principal  and  agent,  a  railway  company  may  be  both  liable 
upon,  and  take  the  advantage  of,  a  contract  made  by  another  com- 
pany as  its  agent.  Thus,  though  primarily  a  contract  for  through 
carriage  is  made  by  and  with  the  company  who  accepts  the  goods 
for  carriage,  it  may  be  that  such  company  is  acting  as  an  agent  for 
the  other  forwarding  company  or  companies,  and  so  brings  them 
into  contractual  relation  with  the  consignor  or  the  owner  of  the 
goods.  And  again,  such  other  forwarding  companies  may  be 
agents  for  the  accepting  company  for  certain  purposes. 

In  Scotthorn  v.  South  Staffordshire  R.,  1853,  8  Exch.  341,  one 
company  had  received  goods  and  carried  them  a  part  of  the  way, 
then  handing  them  to  another  company  to  complete  the  transit.  It 
was  held  that  the  agents  of  the  latter  company  were  agents  of  the 
first  company  for  receiving  notice  of  countermand  of  delivery,  and 
that,  if  they  received  such  a  notice  and  disregarded  it,  the  first 
company  was  responsible  for  the  neglect. 

In  Gill  v.  MS.  6-  L.R.,  1873,  L.R.,  8  Q.B.  186,  it  was  shown  that 
a  contract  with  one  company  may  make  another  company  liable  for 
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a  breach  of  the  contract  happening  on  that  other's  line  ;  and  in 
other  cases  it  has  been  held  that  railway  companies  carrying  goods 
or  passengers  on  through  bookings  can  be  regarded  as  the  agents 
of  the  company  that  actually  entered  into  the  contract  of  carriage. 
It  does  not  necessarily  follow  that  one  company  is  principal  and 
another  agent  ;  much  will  depend  upon  circumstances ;  and, 
perhaps,  the  safer  plan  is  for  an  owner  of  goods  to  look  to  the 
company  with  whom  he  has  contracted  for  their  carriage — that 
company  is  always  primarily  liable  to  him — and  if,  by  reason  of 
a  condition  limiting  that  company's  liability,  he  has  to  seek  a 
remedy  against  some  other  company,  then  he  may  be  able  to 
make  that  other  company  liable,  in  an  action  of  tort,  on  proof  that 
they  received  the  goods  for  carriage  and  failed  in  their  duty,  with- 
out having  to  attempt  a  solution  of  the  difficult  problem  of  agency. 
(See,  e.g.,  Foulkes  v.  Metropolitan  R.,  1880,  5  C.P.D.  157  ;  Hooper 
v.  L.  &  N.W.R.,  1880,  43  L.T.R.  570.) 

Liability  of  Companies  for  Through  Traffic. 

The  question  of  the  liability  of  successive  railway  companies  was 
discussed  in  Tuohey  v.  Great  Southern  &  Western  R.,  1898, 
2  L.R.  Ir.  789  ;  and  we  venture  to  make  a  somewhat  lengthy 
extract  from  the  judgment  delivered  in  that  case  in  the  Irish 
King's  Bench  Division  by  O'Brien,  J.  He  is  reported  (see  pp.  792, 
et  seq.)  to  have  said — 

"  Now  it  is  assumed,  and  may  be  taken  as  assumed,  as  the 
general  rule,  though  subject  to  numerous  exceptions,  and  depending 
always  upon  the  terms  of  the  contract,  which  vary  much  in  each 
particular  case,  that  an  action  can  be  maintained  against  the  com- 
pany to  whom  the  goods  are  originally  given — in  this  case  the 
Lancashire  and  Yorkshire  Railway  Company.  One  of  the  excep- 
tions is  where  the  terms  of  the  consignment  or  freight  note,  or  the 
special  conditions  of  carriage  imposed  by  the  particular  company, 
prevent  them  from  being  held  liable  for  damage  or  loss  beyond 
the  limits  of  their  own  line,  or  where  they  provide,  as  appears  in 
reality  to  be  the  true  account  of  the  present  case,  or  may  be  taken 
as  the  true  account  as  far  as  regards  the  Great  Southern  and 
Western  Railway  Company,  that  the  English  company  merely 
agreed  to  carry  over  their  own  line,  and  for  the  remainder  of  the 
transit  assumed  the  character  of  agents.  But,  in  the  ordinary 
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case,  the  contract  is  usually  to  carry  from  one  terminus  to  the 
other  :  for  example,  from  Manchester  to  London,  and  is  so  stated 
upon  the  consignment  note ;  and,  in  that  case,  the  first  company 
would  be  the  party  to  be  sued  ;  and  the  action  would  there  rest 
upon  the  express  contract,  wherever  the  injury  happened.  Take, 
then,  the  case  of  injury  to  goods  unquestionably  happening,  not 
upon  the  line  of  the  company,  by  whom  the  original  contract  was 
made,  but  upon  another  part  of  the  route,  just  as  if  in  this  case 
the  accident  happened  upon  the  Great  Southern  and  Western  Line. 
In  that  instance,  the  Great  Southern  and  Western  Railway  Company 
cannot  become  liable  under  the  original  contract  at  all,  but  only 
upon  an  implied  contract  that  they  had  received  the  goods  for 
sufficient  consideration,  namely,  part  of  the  freight  being  paid  to 
them,  upon  their  undertaking  to  carry  the  goods  in  safety  over 
their  own  line.  Except  in  the  case  of  personal  injuries,  there  is 
really  no  distinction  at  all,  whether  the  action  is  brought  against 
a  railway  company  in  the  form  of  an  action  of  contract  or  of  tort. 
For  the  contract,  whether  express  or  implied,  covers  undoubtedly 
the  same  measure  of  liability,  for  the  company  guarantees  safe 
delivery  of  the  goods.  That  may  be  taken  to  be  the  ordinary 
rule,  though  it  does  not  apply  to  the  case  of  personal  injuries,  and 
does  not  apply,  it  has  been  suggested,  to  the  case  of  cattle,  because 
they  were  supposed  to  walk  to  their  destination,  and,  therefore, 
were  outside  the  ordinary  rule  that  makes  carriers  liable.  .  .  . 
There  is  inconvenience,  no  doubt,  in  a  certain  class  of  cases  where 
small  traders  in  this  country  (i.e.,  Ireland)  may  find  a  difficulty 
in  recovering  their  demand  from  an  English  company,  especially 
where  the  injury  happens  at  their  own  door,  upon  the  line,  for 
instance,  of  an  Irish  company  like  the  Great  Southern  and  Western 
Railway  Company  ;  but  it  must  be  remembered  that  the  goods  in 
transit  have  passed  from  the  hands  of  the  original  contracting 
company.  That  company,  if  made  liable,  will,  under  the  arrange- 
ments that  exist  between  most  or  all  such  companies,  be  able  to 
recover  the  amount  of  their  loss  from  the  company  on  whose  line 
the  accident  occurs  ;  and  it  is  a  matter  of  common  observation 
that  these  questions  are  frequently  raised  between  railway  com- 
panies where,  for  instance,  an  English  company  is  sued  by  a  person 
whose  goods  were  lost  in  this  country  (i.e.,  Ireland),  with  the  result 
that  inquiry  is  had  to  determine  where  the  goods  were  lost,  as  can, 
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I  believe,  be  easily  ascertained  by  the  system  of  checks  and  receipts 
along  the  route  ;  and  thus  the  companies  arrange  the  loss  between 
themselves,  the  company  on  whose  lines  the  loss  occurred  indemni- 
fying the  other.  I  am  clearly  of  opinion  that  no  liability  attaches 
to  the  Great  Southern  and  Western  Railway  Company  upon  this 
contract.  They  are  the  agents,  no  doubt,  of  the  Lancashire  and 
Yorkshire  Railway  Company,  or  the  Lancashire  and  Yorkshire 
Railway  Company  are  the  agents  to  receive  goods  in  London, 
Manchester,  or  elsewhere  for  transmission  through  their  hands  and 
delivery  at  the  Kingsbridge  Terminus  in  Dublin.  In  that  sense, 
no  doubt,  they  are  agents.  If  the  Great  Southern  and  Western 
Railway  Company  receives  goods  for  which  the  Lancashire  and 
Yorkshire  Railway  Company  has  entered  into  a  through  carriage 
contract,  and  allows  them  to  be  damaged  or  lost,  the  English  com- 
pany, if  made  liable  for  that  loss  or  damage,  can,  no  doubt,  if  the 
accident  occurred  on  the  Irish  Company's  line,  call  upon  the  latter 
to  make  good  what  they  may  have  to  pay.  But  that  is  a  contract 
between  the  railway  companies  themselves.  There  is  no  evidence 
of  any  contract  involving  liability  on  the  part  of  the  defendant 
company  in  this  case  for  anything  happening  outside  their  own  line, 
nor  any  evidence  of  any  authority  on  the  part  of  the  Lancashire 
and  Yorkshire  Railway  Company  to  enter  into  any  contract  of  that 
nature  ;  and,  therefore,  the  question  submitted  to  us  must  be 
answered  in  favour  of  the  defendants." 


SECTION  V 

THE   RIGHTS   AND   REMEDIES   OF  THE   CARRIER 

As  stated  in  an  earlier  section  (see  p.  78,  ante),  a  carrier  may 
refuse  to  receive  goods  for  carriage  unless  his  reasonable  charge 
for  the  carriage  be  paid  him  in  advance,  and  no  action  will  lie 
against  him  for  a  refusal  to  accept  goods  for  carriage  unless  there 
was  an  offer  to  pay  the  proper  price  for  the  carriage.  If  a  carrier 
is  not  paid  before  he  accepts  the  goods,  and  carries  them  on  credit, 
he  has  two  remedies  that  he  may  exercise  for  the  recovery  of  the 
proper  amount  due  for  the  carriage  :  (1)  He  may,  at  the  end  of 
the  transit,  refuse  to  deliver  up  possession  of  the  goods  until  he 
is  paid ;  or  (2)  he  may  sue  his  customer  for  the  amount  properly 
due  to  him. 

The  Carrier's  Lien. 

As  regards  the  first  of  these  remedies,  every  common  carrier, 
who  is  bound  to  receive  and  carry  goods,  is  accorded  by  the  com- 
mon law  a  right  to  retain  the  goods  until  he  has  received  the 
customary  remuneration  for  the  services  he  has  been  compelled 
to  render  in  respect  of  such  goods.  In  other  words,  he  has  a 
particular  lien  on  goods  he  has  carried  in  respect  of  the  charge 
for  the  carriage  of  such  goods  (Skinner  v.  U pshaw,  1702,  2  Ld. 
Raym.  752).  Liens  are  of  two  kinds  :  Particular  or  specific,  and 
general.  A  particular  or  specific  lien  attaches  to  goods  only  in 
respect  of  the  charges  due  for  the  carriage  of  those  particular 
goods  ;  a  general  lien,  which  is  only  created  by  agreement  or 
special  usage,  authorises  the  detention  of  goods,  not  only  for 
charges  in  respect  of  such  goods,  but  for  a  general  balance  of 
accounts  between  the  carrier  and  his  customer.  There  is  no 
general  lien  conferred  by  the  common  law  ;  and,  if  a  carrier  wishes 
to  exercise  such  a  lien  over  goods  in  order  to  obtain  payment  from 
the  consignee  of  his  charges  for  the  carriage  of  other  goods,  he 
must  be  able  to  prove  that  a  right  of  general  lien  was  given  either 
by  express  or  implied  contract,  or  that  by  the  usage  or  custom 
of  trade  the  carrier  possesses  such  a  right  (Rushforth  v.  Hadfield, 
1806,  7  East.,  224).  A  contract  for  a  general  lien  may  be  implied 
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from  evidence  of  a  long  course  of  dealing  between  the  parties, 
during  which  the  right  has  been  claimed  and  allowed.  But  the 
tendency  of  the  Courts  is  against  extending  the  right,  and  strong 
evidence  of  its  existence  will  be  required  before  it  will  be  allowed. 
(See  Aspinall  v.  Pickford,  1802,  3  Bos.  &  P.  44  ;  Plaice  v.  Allcock, 
1866,  4  F.  &  F.  1074.)  A  general  lien,  when  established,  does  not 
affect  an  unpaid  seller's  right  of  stoppage  in  transitu  (Oppenheim 
v.  Russell,  1802,  3  Bos.  &  P.  42). 

Where  goods  were  sent  from  the  United  States  to  Manchester 
upon  a  through  bill  of  lading,  which  provided  that  from  Manchester 
the  goods  were  to  be  forwarded  to  the  consignee  by  the  Great 
Western  Railway,  the  railway  consignment  note  contained  a  con- 
dition :  "All  goods  delivered  to  the  company  will  be  received  and 
held  by  them  subject  to  a  lien  for  money  due  to  them  for  the 
carriage  of  and  other  charges  upon  such  goods,  and  also  to  a  general 
lien  for  any  other  moneys  due  to  them  from  the  owners  of  such 
goods  upon  any  account."  Before  the  goods  in  question  were 
delivered  to  the  consignees,  that  firm  became  insolvent,  whereupon 
the  plaintiffs  claimed  to  stop  the  goods  in  transitu.  The  defendants 
were  paid  the  charges  for  the  conveyance  of  the  goods  in  question  ; 
but  as  the  consignees  owed  them  in  respect  of  the  conveyance  of 
other  goods,  the  defendants  claimed  to  exercise  their  general  lien 
as  against  the  plaintiffs  on  the  goods  in  question.  It  was  held 
that  they  were  not  entitled  to  do  so  (United  States  Steel  Products  Co. 
v.  G.W.R.,  1915,  W.N.  282). 

When  by  trade  usage  the  consignor  of  goods  pays  the  carriage, 
the  carrier  cannot  refuse  to  deliver  the  goods  to  a  consignee  who 
has  paid  for  them,  on  the  ground  that  the  consignor  is  indebted 
to  the  carrier  on  account  of  the  carriage  of  other  goods  (Butler 
v.  Woottcott,  1805,  2  Bos.  &  P.  64). 

Conditions  as  to  General  Lien. 

Carriers  have  at  times  attempted  to  obtain  a  general  lien,  and 
to  receive  payment  of  money  owing  for  the  previous  conveyance 
of  goods,  by  giving  notice  that  all  goods  carried  will  be  held  as 
security  for  the  payment  of  such  debts,  as  well  as  for  the  payment 
of  the  charge  for  the  particular  goods.  But  such  a  notice  has  no 
legal  effect,  and,  even  though  a  customer  is  aware  of  it,  it  will 
not  be  binding  upon  him,  or  give  the  carrier  the  right  he  claims, 
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unless  the  latter  can  convince  the  Court  that  there  did  exist  a 
special  agreement  between  the  parties  to  that  effect.  (See  Wright 
v.  Snell,  1822,  5  B.  &  Aid.  350,  where  it  was  held,  when  a  carrier 
had  given  notice  that  all  goods  would  be  subject  to  a  general  lien, 
and  goods  were  sent  by  the  carrier  addressed  to  the  order  of  a 
factor  of  the  owner,  that  the  carrier  had  no  general  lien,  as  against 
the  owner,  for  a  balance  due  from  the  factor  ;  Leuckhart  v.  Cooper, 
1836,  3  Bing.  N.C.  99 ;  Rushforth  v.  Hadfield,  1806,  7  East.,  224.) 

Right  of  Particular  Lien. 

The  carrier's  usual  right,  then,  is  one  of  particular  lien,  and  this 
he  may  exercise  against  the  goods  notwithstanding  that  they  were 
delivered  to  him  for  carriage  by  some  person  other  than  the  owner 
of  the  goods,  or  against  the  will  of  the  owner.  So,  where  goods 
that  had  been  stolen  were  delivered  to  a  carrier  for  carriage,  and 
the  owner,  finding  them  in  the  possession  of  the  carrier,  demanded 
them  of  him,  and  the  carrier  refused  to  deliver  them  without  being 
paid  the  price  of  their  carriage,  it  was  held  that  he  was  justified 
in  so  doing,  "  for  when  the  robber  brought  them  to  him  he  was 
obliged  to  receive  them  and  carry  them ;  and  therefore,  since  the 
law  compelled  him  to  carry  them,  it  will  give  him  remedy  by 
retainer  for  the  price  of  the  carriage"  (Exeter  Carriers'  case,  1703, 
2  Ld.  Raym.  867). 

It  is  only  common  carriers  that  have  this  right  of  lien  ;  such 
carriers  as  furniture  removers  and  carmen,  who  are  not  common 
carriers  (see  p.  7,  ante),  have  no  lien  upon  the  goods  they  handle, 
except  by  special  agreement.  (See  Electric  Supply  Stores  v. 
Gaywood,  1909,  100  L.T.R.  855  ;  Hirst  v.  Page,  1891,  7  T.L.R.  537.) 

A  carrier  cannot  exercise  his  right  of  lien  until  the  transit  has 
been  completed  (Wiltshire  Iron  Co.  v.  G.W.R.,  1871,  L.R.  6  Q.B.  776). 

Extent  of  Lien. 

The  common  law  lien  only  attaches  in  respect  of  the  price  of 
carriage  (Lambert  v.  Robinson,  1793,  1  Esp.  119)  ;  there  must  be 
either  an  express  contract  or  a  general  custom  or  usage  of  trade 
to  justify  the  retention  of  goods  in  respect  of  charges  other  than 
for  carriage.  Although  a  common  carrier  has  by  the  common  law 
of  the  realm  a  lien  for  the  carriage,  he  has  no  lien  in  his  capacity 
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as  warehouseman  (per  Pollock,  B.,  in  G.N.R.  v.  Swaffield,  1875, 
L.R.  9  Ex.  137). 

If  a  carrier  has  expressly  agreed  to  give  credit  for  the  price  of 
carriage,  or  if  such  an  agreement  can  be  inferred  from  the  course 
of  dealing  between  the  parties,  he  is  not  entitled  to  exercise  his 
lien,  since  there  can  be  no  lien  without  an  immediate  right  of 
action  for  the  debt,  and  that  does  not  accrue  till  the  period  of 
credit  has  expired.  "  A  lien  is  wholly  inconsistent  with  a  dealing 
on  credit,  and  can  only  subsist  where  payment  is  to  be  made  in 
ready  money,  or  there  is  a  bargain  that  security  shall  be  given  the 
moment  the  work  is  completed  "  (per  Lord  Ellenborough  in  Raitt 
v.  Mitchell,  1815,  4  Camp.  146). 

Where  goods  in  the  course  of  a  journey  have  been  conveyed  by 
successive  carriers,  the  last  carrier  may,  as  a  general  rule,  detain 
the  goods  until  all  the  charges  of  the  transit  are  paid. 

The  right  of  lien  extends  over  all  the  goods  carried  on  the 
particular  transit  in  respect  of  which  it  arises,  for  the  carrier  is 
not  bound  to  deliver  any  part  of  the  goods  comprised  in  a  consign- 
ment till  the  charges  are  paid  ;  but  if  he  does  deliver  part  of  a 
consignment  without  being  paid,  he  may  discontinue  delivery,  and 
hold  the  remainder  till  the  carriage  of  the  whole  consignment  is 
paid.  It  would  seem,  however,  that  if  a  portion  only  of  the 
charges  has  been  paid,  the  carrier  should  deliver  up  to  the  extent 
of  the  payment ;  but  the  moment  he  has  delivered  sufficient  to 
satisfy  that,  he  may  exercise  his  lien  upon  the  whole  of  the 
remainder  of  the  goods  for  the  unpaid  balance  of  the  charges. 
(See  In  re  Maclaren,  Ex  parte  Cooper,  1879,  11  Ch.D.  68.) 

It  has  been  held  that  where  separate  parcels  are  carried  together 
for  one  consignee,  and  the  carriage  has  been  paid  on  some  but  not 
on  others,  the  carrier  may  not  retain  all  the  parcels  until  carriage 
has  been  paid  on  those  not  paid  for  (Prenty  v.  Midland  Great 
Western  R.,  1866,  14  W.R.  314). 

Lien  on  Passenger's  Luggage. 

A  carrier's  lien  extends  to  a  passenger's  luggage  for  the  payment 
of  the  fare  of  the  passenger,  as  well  as  of  any  charge  for  the 
carriage  of  his  baggage  ;  but,  of  course,  he  is  not  entitled  to  detain 
the  passenger  or  the  clothes  he  is  actually  wearing  (Wolf  v. 
Summers,  1811,  2  Camp.  631  ;  see  also  p.  24,  ante).  A  railway 
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company  have  a  lien  on  luggage  deposited  in  their  cloak-room  for 
the  cloak-room  charges  (see  p.  55,  ante).  If  a  person  goes  to  a 
coach-office  and  directs  that  a  place  be  booked  for  him  by  a 
particular  coach,  and  that  is  done,  and  he  leaves  his  portmanteau, 
the  coach  proprietor  will  have  a  lien  on  the  portmanteau  for  some- 
thing, but  not  for  the  full  amount  of  the  coach  fare  ;  but  if  the 
party  merely  leaves  the  portmanteau  while  he  goes  to  inquire  if 
there  is  an  earlier  coach,  and  no  place  is  actually  booked,  the  coach 
proprietor  has  no  lien  at  all  ( Higgins  v.  Bretherton,  1831,5  Car.  &  P.2) 

Duty  of  Carrier  Exercising  Lien. 

A  carrier  who  retains  goods  in  the  exercise  of  his  right  of  lien 
must  take  reasonable  care  of  the  goods,  and  keep  them  safely  for 
a  reasonable  time  in  a  suitable  and  convenient  depository  in  or 
near  to  the  place  of  destination,  in  order  to  give  the  consignee  an 
opportunity  of  obtaining  possession  on  payment  of  the  charges 
(Crouch  v.  G.W.R.,  1858,  27  L.J.  Exch.  345).  He  should  not  at  once 
return  the  goods  to  the  consignor,  though  if  the  consignee  refuses 
to  accept  and  pay  after  a  reasonable  interval,  the  goods  will  be  held 
at  the  disposal  of  the  consignor,  who  will  become  responsible  for 
payment  of  the  carriage  (In  re  Worsdell,  Ex  parte  Barrow,  1877, 
6  Ch.D.  783).  As  he  is  retaining  the  goods  for  his  own  benefit, 
the  cost  of  such  retention  (e.g.,  of  warehousing  the  goods)  must 
be  borne  by  him,  unless  the  owner  has  agreed  to  pay  such  expenses 
(Somers  v.  British  Empire  Shipping  Co.,  1860,  8  H.L.  Cas.  338). 
He  cannot  add  the  expenses  to  the  amount  of  his  lien,  but  he  may 
recover  by  action  from  the  owner  of  the  goods  any  disbursements 
reasonably  made  for  their  protection  and  preservation.  If  the 
detained  goods  are  perishable,  he  must  use  every  care  for  their 
preservation  (Scarfe  v.  Morgan,  1838,  4  M.  &  W.  278)  ;  and  in 
urgent  cases  it  may  be  his  duty  to  endeavour  to  sell  the  goods  at 
the  best  price  obtainable — holding  any  balance  after  payment  of  the 
expenses  and  his  charges  at  the  disposal  of  the  owner  of  the  goods. 

A  carrier  is  not  entitled  to  use  for  his  own  benefit,  goods  he 
retains  in  the  exercise  of  his  lien. 

Sale  of  Retained  Goods. 

A  carrier's  common  law  lien  only  gives  a  right  to  detain  the 
goods  ;  he  is  not  entitled  to  sell  them,  unless  a  sale  to  reimburse 
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the  charges  has  been  expressly  stipulated  for,  or  is  authorised  by 
statute,  as  is  the  case  where  a  railway  company  hauls  upon  its 
lines  a  truck  or  wagon  belonging  to  a  customer,  when  the  company 
may  detain  and  sell  the  truck,  or  its  contents,  if  the  toll  due  for 
the  use  of  the  line  is  not  paid. 

Section  97  of  the  Railway  Clauses  Consolidation  Act,  1845, 
(8  &  9  Viet.  c.  20),  enacted  that  :  "  If,  on  demand,  any  person  fail 
to  pay  the  tolls  due  in  respect  of  any  carriage  of  goods,  it  shall  be 
lawful  for  the  company  to  detain  and  sell  such  carriage,  or  all  or 
any  part  of  such  goods,  or  if  the  same  shall  have  been  removed 
from  the  premises  of  the  company,  to  detain  and  sell  any  other 
carriage  or  goods  within  such  premises  belonging  to  the  party 
liable  to  pay  such  tolls,  and  out  of  the  moneys  arising  from  such 
sale  to  retain  the  tolls  payable  as  aforesaid,  and  all  charges  and 
expenses  of  such  detention  and  sale,  rendering  the  overplus  (if  any) 
of  the  moneys  arising  by  such  sale,  and  such  of  the  carriages  or 
goods  as  shall  remain  unsold,  to  the  person  entitled  thereto,  or  it 
shall  be  lawful  for  the  company  to  recover  any  such  tolls  by  action 
at  law." 

Though,  at  first  sight,  it  would  appear  that  the  section  gives  a 
right  of  sale  in  all  cases  of  unpaid  carriage,  it  has  been  established 
by  a  series  of  decisions  that  the  right  is  only  given  in  respect  of 
"  tolls  "  ;  and  that  "  tolls,"  as  here  used,  is  confined  to  the  charges 
made  by  a  company  for  hauling  other  people's  trucks  and  wagons 
on  their  line,  and  does  not  include  charges  for  the  carriage  of  goods 
in  the  company's  vehicles.  Also  that  the  lien  given  is  a  particular 
lien,  not  a  general  lien.  (See  Wallis  v.  L.  &  S.W.R.,  1869,  L.R.  5 
Exch.  62  ;  Brown  v.  G.W.R.,  1882,  9  Q.B.D.  744  ;  M.S.  &  L.R.  v. 
North  Central  Wagon  Co.,  1888,  13  App.  Cas.  554;  G.W.R.  v. 
Sharman,  1892,  61  L.J.,  Q.B.  600.)  As  to  the  wider  meaning  of 
the  word  "  tolls,"  see  pp.  211,  238,  post. 

If  a  carrier  does  sell  the  retained  goods,  he  will  be  deemed  to 
have  waived  his  lien  ;  and  he  will  be  liable  to  the  owner  of  the 
goods  for  their  value,  and  cannot  set  off  the  amount  of  his  lien. 
(See  Mulliner  v.  Florence,  1878,  3  Q.B.D.  484,  a  case  of  an  innkeeper's 
lien,  the  principle  of  which,  however,  would  seem  to  apply  to 
carrier's  lien.)  It  may  be  surmised  that  this  doctrine  of  waiver 
will  only  apply  where  the  carrier  sells  in  the  alleged  exercise  of 
his  lien,  and  Dot  where  he  sells  in  the  interests  of  all  parties.  It 
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is  submitted  that  in  such  a  case  the  carrier  would  be  entitled 
to  deduct  his  charges  before  handing  over  the  proceeds  of  sale  to 
the  owner. 

In  L.  6-  N.W.R.  v.  Hughes,  1889,  26  L.R.  Ir.  165,  a  cow 
belonging  to  the  defendant  was  being  conveyed  by  a  railway  com- 
pany, and  was  accidentally  killed  in  sea  transit  (without  any 
default  of  the  plaintiffs),  and  the  carcass  not  being  claimed  by 
the  defendant's  agent,  who  was  present  at  the  arrival  of  the  steamer, 
the  plaintiffs  sold  the  carcass  to  the  best  advantage.  It  was 
held  that  the  sale,  under  such  circumstances,  was  not  a  wrongful 
conversion  rendering  the  plaintiffs  liable  to  the  defendant  for 
damages  on  a  counter-claim. 

Loss  of  Right  to  Retain  Goods. 

If  the  carrier  delivers  the  goods,  he  loses  his  right  of  lien,  unless 
delivery  has  been  obtained  by  fraud  or  against  the  will  of  the 
carrier — in  which  case  the  carrier  may  retake  the  goods  if  he  can, 
and  on  his  again  obtaining  possession  the  lien  will  revive  (Wallace 
v.  Woodgate,  1824,  Ry.  &  M.  194).  A  carrier  who  is  induced  to 
part  with  goods  by  the  fraud  or  false  pretence  of  the  consignee, 
may  bring  an  action  against  the  consignee  to  recover  possession. 

Action  to  Recover  Charges. 

When  goods  have  been  delivered  without  the  carriage  having 
been  paid,  the  carrier's  remedy  is  to  sue  for  the  recovery  of  the 
amount  of  carriage,  and  the  person  to  be  sued  is  the  person  with 
whom  the  contract  for  carriage  was  made.  Who  was  that  person 
is  a  question  of  fact  in  each  case  (G.W.R.  v.  Bagge,  1885, 
15  Q.B.D.  625).  Primd  facie,  he  will  be  the  consignor  ;  but  if  the 
carrier  had  notice  that  the  consignor  was  only  acting  as  agent  for 
the  consignee,  or  if  the  carrier  has  agreed  to  look  only  to  the  con- 
signee for  payment,  then  the  consignor  will  not  be  liable,  and  the 
carrier's  remedy  must  be  sought  against  the  consignee.  (See 
Drew  v.  Bird,  1828,  1  Mood.  &  M.  156,  and  p.  113,  ante.) 

An  action  for  the  charge  for  carriage  cannot  be  brought  until 
the  goods  have  been  carried,  and  the  carrier  is  ready  and  willing 
to  deliver  them  (Barnes  v.  Marshall,  1852,  18  Q.B.  785). 

Unless  a  sum  has  been  agreed  on,  only  a  reasonable  sum  can  be 
recovered,  but  a  common  carrier  may  make  a  higher  charge  for  the 
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greater  risk  of  carrying  valuable  goods  (Harris  v.  Packwood,  1810, 
3  Taunt.  264) ;  and  he  is  not  bound  (unless  his  charges  are  regu- 
lated by  statute,  as  in  the  case  of  a  railway  company)  to  charge 
all  persons  equally  (Branley  v.  S.E.R.,  1862,  12  C.B.,  N.S.  63). 

In  G.W.R.  v.  Bagge,  cited  above,  it  was  held  that  where  a  con- 
signor delivers  goods  to  a  railway  company  to  be  carried  under 
a  consignment  note  which  states  that  the  carriage  is  to  be  paid 
by  the  consignee,  he  may  nevertheless  be  sued  by  the  railway 
company  for  the  carriage  if  the  consignee  refuses  to  pay  it  ;  the 
true  construction  of  the  contract  being  that  the  consignor,  while 
stating  that  as  between  the  consignee  and  himself  if  the  former 
is  to  pay  the  carriage,  undertakes,  upon  the  carriers  performing 
their  agreement  and  in  carrying  the  goods  to  their  destination, 
to  be  answerable  for  the  freight  if  it  is  not  paid  by  the  consignee. 

Expenses  in  Respect  of  Goods. 

In  addition  to  recovering  his  charge  for  carriage,  a  carrier  may 
also  be  entitled  to  include  in  his  claim  any  sum  necessarily  paid 
by  him,  in  order  to  preserve  the  goods  from  extraordinary  perils 
not  within  his  responsibility  as  a  carrier ;  e.g.,  if  a  sudden  flood 
or  extraordinary  storm  should  threaten  or  cause  injury  to  the 
goods,  and  require  immediate  expense  for  their  preservation,  the 
carrier  will  be  bound  to  incur  it,  and  will  be  entitled  to  a  reim- 
bursement by  his  customer.  (See  Story  on  Bailments,  p.  572.) 

Carrier's  Property  in  Goods  Carried. 

While  goods  are  in  his  possession  for  the  purpose  of  carriage, 
the  carrier  is  deemed  to  have  a  special  property  in  them  so  as  to 
enable  him  to  maintain  criminal  and  civil  proceedings  against  a 
person  who  would  wrongfully  deprive  him  of  the  goods  or  injure 
them.  The  reason,  of  course,  is  that  as  the  carrier  is  responsible 
for  loss  or  injury  to  the  goods  during  the  transit,  he  has  a  right 
to  the  protection  of  the  law  for  the  purpose  of  guarding  himself 
against  such  loss  or  injury.  (See  Arnold  v.  Jefferson,  1697, 
1  Ld.  Raym.  275  ;  Deakin's  case,  1800,  2  Leach.  862  ;  Nicholls 
v.  Bastard,  1835,  2  Cr.  M.  &  R.  659 ;  and  compare  Claridge  v. 
South  Staffordshire  Tramway  Co.,  1892,  1  Q.B.  422,  where  it  was 
held  that  a  bailee  of  a  horse,  who  was  not  an  insurer  of  the  horse, 
and  had  not  been  guilty  of  negligence,  could  not  recover  damages 
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for    injury    caused    to    the    horse    by    the    tramway    company's 
negligence.) 

Insurance  of  Goods. 

As  a  consequence  of  his  special  property  in  the  goods,  a  land 
carrier  has  an  insurable  interest  in  the  goods,  and  may  effect  an 
insurance  upon  them  in  order  to  protect  himself  against  damage 
or  loss. 

In  L.  &.  N.W.R.  v.  Glyn,  1859,  28  L.J.,  Q.B.  188,  the  plaintiffs, 
who  were  common  carriers,  effected  a  policy  of  insurance  against 
loss  or  damage  by  fire,  by  which  the  sum  of  £15,000  was  insured 
on  goods  whether  the  plaintiffs'  own  property  or  property  held  by 
them  as  carriers.  It  was  held  that  the  plaintiffs  had  insured  the 
whole  value  of  any  goods  sent  to  them  to  be  carried,  and  not 
merely  their  own  interest  as  carriers  ;  and  that  they  were  entitled 
to  recover  from  the  insurance  company  the  value  of  a  packet  of 
silk  destroyed  by  an  accidental  fire,  although,  by  reason  of  the  silk 
not  having  been  declared  under  the  Carriers  Act  (see  p.  119,  ante), 
they  were  not  liable  as  carriers  for  its  loss.  A  warehouseman  has 
a  similar  insurable  interest  in  goods  deposited  in  his  warehouse 
(Waters  v.  Monarch  Insurance  Co.,  1856,  5  E.  &  B.  870). 


SECTION  VI 

STOPPAGE   IN   TRANSITU 

Right  of  Unpaid  Seller  of  Goods. 

AN  "  unpaid  seller  "  of  goods,  who  has  delivered  the  goods  to  a 
carrier  for  the  purpose  of  conveyance  to  the  purchaser,  or  to  such 
a  destination  as  the  latter  may  direct,  has  in  certain  circumstances 
a  right  to  stop  the  goods  while  they  remain  in  the  custody  of  the 
carrier  as  a  carrier,  and  to  obtain  re-delivery  of  them  to  him,  or 
as  he  may  direct.  This  right,  which  is  technically  known  as  the 
right  of  stoppage  in  transitu  (or  stoppage  in  transit),  more  properly 
belongs  to  the  branch  of  law  that  regulates  the  relations  between 
the  seller  and  the  buyer  of  goods,  and  in  many  of  its  aspects  hardly 
falls  within  the  scope  of  this  book ;  but  since  an  exercise  of  the 
right  affects  the  duty  of  the  carrier  as  to  the  delivery  of  the  goods 
entrusted  to  him,  some  mention  of  the  subject  must  be  made. 

The  Sale  of  Goods  Act,  1893. 

The  right  is  one  of  long  standing,  but  was  stated  in  exact  terms 
in  the  Sale  of  Goods  Act,  1893  (56  &  57  Viet.  c.  71),  Section  44  of 
which  provides  that,  "  subject  to  the  provisions  of  this  Act,  when 
the  buyer  of  goods  becomes  insolvent,  the  unpaid  seller  who  has 
parted  with  the  possession  of  the  goods  has  the  right  of  stopping 
them  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the 
goods  as  long  as  they  are  in  course  of  transit,  and  may  retain  them 
until  payment  or  tender  of  the  price."  It  will  be  seen  that  the 
right  can  only  be  exercised  (1)  by  an  "  unpaid  seller  "  ;  (2)  when 
the  buyer  is  insolvent  ;  (3)  while  the  goods  are  in  course  of  transit. 
A  carrier  who  receives  notice  to  stop  the  goods  and  re-deliver  them 
to  the  seller  or  consignor,  has  to  satisfy  himself  that  the  right  of 
the  seller  to  reclaim  the  goods  exists  ;  for  if  he  acts  upon  an 
unfounded  notice  of  stoppage,  or  refuses  to  obey  a  proper  notice,  he 
runs  the  risk  of  being  sued  by  an  aggrieved  party  for  the  value  of  the 
goods  (Litt  v.  Cowley,  1816,  7  Taunt.  169  ;  Jackson  v.  Nichol,  1839, 
5  Bing.  N.C.  508).  If  a  carrier  receives  conflicting  claims,  he  may 
interplead  (Wilson  v.  Anderton,  1830,  1  B.  &  Ad.  450  ;  and  see 
Glyn  v.  East  6-  West  India  Dock  Co.,  1882,  7  App.  Cas.  591). 
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Meaning  of  "Unpaid  Seller." 

The  seller  of  goods  is  deemed  to  be  an  "  unpaid  seller  "  when 
the  whole  of  the  price  has  not  been  paid  or  tendered,  or  when  a 
bill  of  exchange  or  other  negotiable  instrument  has  been  received 
as  a  conditional  payment,  and  the  condition  on  which  it  was 
received  has  not  been  fulfilled  by  reason  of  the  dishonour  of  the 
instrument  or  otherwise  [Sale  of  Goods  Act,  1893  (56  &  57  Viet. 
c.  71),  Sec.  38  (1)  ].  The  term  "  seller  "  includes  any  person  who 
is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller 
to  whom  the  bill  of  lading  has  been  endorsed,  or  a  consignor  or  agent 
who  has  himself  paid,  or  is  directly  responsible  for,  the  price  (ibid., 
Sec.  38  (2) ). 

Meaning  of  "  Insolvent." 

A  person  is  deemed  to  be  insolvent  who  either  has  ceased  to  pay 
his  debts  in  the  ordinary  course  of  business,  or  cannot  pay  his 
debts  as  they -become  due,  whether  he  has  committed  an  act  of 
bankruptcy  or  not  (ibid.,  Sec.  62  (3) ). 

When  Goods  are  in  Transit. 

As  it  is  only  while  the  goods  are  in  course  of  transit  that  the 
right  of  stoppage  can  be  exercised,  it  is  important  to  ascertain  in 
each  case  when  the  transit  begins  and  when  it  ends. 

The  Sale  of  Goods  Act,  1893  (56  &  57  Viet.,  c.  71),  by  Section  45, 
provides — 

"  (1)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time 
when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them 
from  such  carrier  or  other  bailee  or  custodier. 

"  (2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery 
of  the  goods  before  their  arrival  at  the  appointed  destination,  the 
transit  is  at  an  end." 

This  is  so  even  if  the  goods  are  obtained  without  the  consent  of 
the  carrier.  (See  L.  6-.  N.W.R.  v.  Bartlett,  1861,  7  H.  &  N.  400  ; 
Whitehead  v.  Anderson,  1842,  9  M.  &  W.  518,  p.  176,  post.) 

"  (3)  If,  after  the  arrival  of  the  goods  at  the  appointed  destina- 
tion, the  carrier  or  other  bailee  or  custodier  acknowledges  to  the 
buyer,  or  his  agent,  that  he  holds  the  goods  on  his  behalf  and 
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continues  in  possession  of  them  as  bailee  or  custodier  for  the  buyer, 
or  his  agent,  the  transit  is  at  an  end  ;  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indicated  by  the 
buyer. 

"  (4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  or  custodier  continues  in  possession  of  them,  the 
transit  is  not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused 
to  receive  them  back."  (See  Bolton  v.  L.  &  Y.R.,  1866,  L.R. 
1  C.P.  431.) 

"  (5)  When  the  goods  are  delivered  to  a  ship  chartered  by 
the  buyer,  it  is  a  question  depending  upon  the  circumstances  of 
the  particular  case  whether  they  are  in  possession  of  the  master 
as  a  carrier,  or  as  agent  to  the  buyer. 

"  (6)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer  or  his  agent  in  that  behalf, 
the  transit  is  deemed  to  be  at  an  end."  (See  Bird  v.  Browne, 
1850,  4  Exch.  786.) 

"  (7)  When  part  delivery  of  the  goods  has  been  made  to  the 
buyer  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may 
be  stopped  in  transitu,  unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  to  give  up 
possession  of  the  whole  of  the  goods." 

Commencement  and  End  of  Transit. 

It  will  be  seen  from  the  above  that  the  transit  commences  when 
the  goods  are  delivered  to  the  carrier,  and  is  at  an  end  when  the 
goods  have  arrived  at  their  destination,  and  have  been  delivered 
to  the  purchaser  or  his  agent,  or  where  the  carrier  holds  them  as 
warehouseman  for  the  purchaser,  and  no  longer  as  carrier  only. 

"  A  mere  delivery  at  the  place  of  destination  is  not  necessarily 
a  termination  of  the  transit.  The  transit  remains  until  the  goods 
have  come  into  the  possession  of  the  consignee  ;  and,  although 
they  are  landed  at  the  place  to  which  they  are  destined,  unless  the 
consignee  has  taken  possession  of  them,  I  think  they  are  still  in 
transit.  The  merely  putting  upon  the  premises  of  the  consignee, 
I  think,  could  not  necessarily  be  a  termination  of  the  transit  " 
(per  Lord  Campbell,  C.J.,  in  Heinekeyv.  Earle,  1857.8E.&B.  410). 
But  if  the  goods  are  deposited  upon  premises  with  the  consignee's 
consent,  or  in  premises  where  it  is  the  usual  course  of  business  for 
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the  consignee  to  receive  goods,  such  deposit  will  usually  teiminate 
the  transit.     (See  Tucker  v.  Humphrey,  1828,  4  Bing.  516.) 

Interrupting  Goods. 

With  reference  to  the  termination  of  the  transit  by  the  buyer 
or  his  agent  obtaining  delivery  of  the  goods  before  their  arrival  at 
the  appointed  destination  (see  Sale  of  Goods  Act,  1893  (56  &  57 
Viet.  c.  71),  s.  45  (2),  p.  174,  ante),  it  may  be  noted  that  a  mere 
demand  by  the  buyer  that  the  goods  shall  be  delivered  to  him  at 
an  intermediate  point  will  not  end  the  transit  (Jackson  v.  Nichol, 
1839,  5  Bing.  N.C.  508).  In  these,  as  in  all  other  cases,  the  buyer 
must  obtain  possession  of  the  goods,  either  actually  or  constructively. 

In  Whitehead  v.  Anderson,  1842,  9  M.  &  W.  518,  the  assignee 
of  an  insolvent  buyer  boarded  a  ship  on  which  goods  were  being 
carried.  He  touched  a  portion  of  the  goods,  and  told  the  master 
that  he  had  come  to  take  possession  of  the  cargo  consigned  to  the 
buyer.  The  master,  however,  did  not  consent  to  hold  the  goods 
on  behalf  of  the  assignee,  and  the  Court  held  that  the  seller's 
right  of  stoppage  in  transitu  had  not  been  put  an  end  to  by  the 
action  of  the  assignee. 

Meaning  of  "  Appointed  Destination. ' ' 

The  expression  "  appointed  destination,"  used  in  the  foregoing 
sections  of  the  Sale  of  Goods  Act,  means  something  more  than  the 
place  to  which  the  carrier  has  agreed  to  convey  the  goods — it 
means  the  place  mentioned  by  the  buyer  to  the  seller  where  the 
goods  are  to  come  into  the  actual  possession  of  the  buyer  or  his 
agent  (Coates  v.  Railton,  1827,  5  L.J.K.B.  209)  ;  and  it  has  been 
said  that  to  constitute  an  "  appointed  destination,"  there  must  be 
named  a  particular  person  to  receive  the  goods  at  the  place.  (See  In  re 
Isaacs,  Ex  parte  Miles,  1885,  15  Q.B.D.  39,  cited  below.)  The  destina- 
tion may  be  fixed  by  the  contract  of  sale,  or  by  directions  given 
by  the  buyer  to  the  seller.  But,  however  fixed,  the  goods  have 
arrived  at  their  destination  and  the  transit  is  at  an  end,  when 
they  have  got  into  the  hands  of  someone  who  holds  them  for  the 
buyer,  and  for  some  purpose  other  than  that  of  mere  conveyance 
to  the  destination  fixed  by  the  contract  or  by  the  directions  given 
by  the  buyer  to  the  seller. 
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Intermediate  and  Ultimate  Destinations. 

It  will  not,  as  a  rule,  be  difficult  to  say  when  goods  have  reached 
their  destination  when  they  are  carried  directly  between  seller  and 
buyer  in  this  country — the  difficulties  generally  arise  when  goods 
are  sent  to  an  intermediate  place,  to  be  thence  forwarded  to  an 
ultimate  destination,  as  in  the  case  of  goods  sent  to  a  port  to  be 
shipped  abroad.  The  broad  rule  may  be  stated  as  being  that 
where  goods  at  the  end  of  a  particular  land  journey  are  delivered 
by  the  carrier  to  a  warehouseman,  forwarding  agent,  or  other 
person,  who  acts  for  the  carrier,  the  transit  continues  while  the 
goods  remain  in  the  possession  of  such  person  as  agent  for  the 
carrier  (In  re  Worsdell,  Ex  parte  Barrow,  1877,  6  Ch.D.  783) ;  but  if 
the  goods  have  so  far  got  to  the  end  of  their  journey  that  they 
wait  for  new  orders  from  the  buyer  to  put  them  again  in  motion 
in  order  that  they  may  reach  an  ultimate  destination,  and  if  with- 
out such  orders  they  would  remain  stationary,  then  the  transit 
will  be  deemed  to  have  ended  (Dixon  v.  Baldwen,  1805,  5  East.  174). 
When  goods  were  purchased  in  England  by  the  agent  of  a 
Jamaican  firm,  the  agent  asked  the  sellers  to  send  the  goods  to 
a  shipping  agent  at  Southampton  in  order  that  they  might  be 
shipped  to  Jamaica  in  a  named  vessel.  The  sellers  did  so,  asking 
the  shipping  agent  to  "  forward  as  directed."  The  name  of  the 
buyer  and  the  destination  were  sent  to  the  shipping  agents  by  the 
buyers'  agent.  On  a  question  of  stoppage  in  transitu  arising,  it 
was  held  that  the  transit  ended  at  Southampton,  since  the  shipping 
agents  could  not  have  shipped  the  goods  for  Jamaica  without  the 
instructions  of  the  buyers,  communicated  through  their  agent 
(In  re  Isaacs,  Ex  parte  Miles,  1885,  15  Q.B.D.  39). 

In  Kendall  v.  Marshall,  Stevens  &  Co.,  1883,  11  Q.B.D.  356, 
goods  were  purchased  on  credit,  no  place  being  named  for  delivery. 
Subsequently  the  buyer  directed  the  goods  to  be  sent  to  the 
defendants,  who  were  carriers  and  forwarding  agents  at  Garston, 
and  arranged  with  them  that  they  should  forward  the  goods  to 
him  in  France.  The  goods  were  accordingly  sent  to  Garston  by 
railway.  On  their  arrival,  the  railway  company  notified  the 
defendants.  Before  the  latter  took  delivery,  the  buyer  filed  his 
petition  in  bankruptcy,  and  the  seller  gave  the  defendants  notice 
to  stop  the  delivery  of  the  goods.  The  defendants  obtained  the 
goods  from  the  railway  company  and  returned  them  to  the  seller. 
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It  was  held  that  the  right  of  stoppage  in  transitu  was  lost  wnen  the 
goods  reached  Garston  and  were  held  by  the  railway  company  for 
the  forwarding  agents,  who  were  the  agents  of  the  buyer. 

In  Bethett  v.  Clark,  1888,  20  Q.B.D.  615,  goods  were  bought  on 
credit  in  Wolverhampton  and  were  ordered  by  the  buyer  to  be 
sent  to  a  certain  ship  loading  in  London.  The  buyer  became 
insolvent,  and  the  seller  gave  notice  to  stop  the  goods,  but  not 
until  they  had  been  put  on  board  the  named  ship.  It  was  held 
that  the  transit  had  not  ended.  "  Where  the  transit  is  a  transit 
which  has  been  caused  either  by  the  terms  of  the  contract,  or  by 
the  direction  of  the  purchaser  to  the  vendor,  the  right  of  stoppage 
in  transitu  exists ;  but  if  the  goods  are  not  in  the  hands  of  the 
carrier  by  reason  either  of  the  terms  of  the  contract,  or  of  the 
directions  of  the  purchaser  to  the  vendor,  but  are  in  transitu  after- 
wards in  consequence  of  fresh  directions  given  by  the  purchaser 
for  a  new  transit,  then  such  transit  is  no  part  of  the  original  transit 
and  the  right  to  stop  is  gone  "  (ibid.,  per  Esher,  M.R.  ;  see  also 
Lyons  v.  Hoffnung,  1890,  15  App.  Cas.  391). 

Loss  of  Right  to  Stop  Goods. 

Goods  may  be  stopped  as  long  as  they  are  in  the  possession  of 
the  carrier  as  a  carrier  (see  James  v.  Griffin,  1837,  2  M.  &  W.  623) ; 
but  as  soon  as  the  carrier  agrees  with  the  buyer  to  hold  them  as 
the  buyer's  agent — whether  in  the  capacity  of  warehouseman  or 
otherwise,  and  not  as  a  carrier — the  transit  is  deemed  to  be  at  an 
end,  and  the  seller's  right  to  stop  in  transitu  ceases  (In  re  Maclaren, 
Exparte  Cooper,  1879,  11  Ch.D.  68).  If  the  carriage  has  not  been 
paid,  there  is  always  a  presumption  that  the  transit  is  not  at  an 
end  (Kemp  v.  Falk,  1882,  7  App.  Cas.  573). 

How  the  Right  of  Stoppage  "  in  Transitu  ' '  is  Exercised. 

The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu 
either  by  taking  actual  possession  of  the  goods,  or  by  giving  notice 
of  his  claim  to  the  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the 
latter  case,  the  notice,  to  be  effectual,  must  be  given  at  such  time 
and  under  such  circumstances  that  the  principal,  by  the  exercise 
of  reasonable  diligence,  may  communicate  it  to  his  servant  or  agent 
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in  time  to  prevent  a  delivery  to  the  buyer  [Sale  of  Goods  Act,  1893, 
(56  &  57  Viet.  c.  71),  Sec.  46  (1)  ].  No  special  form  of  notice  is 
required.  A  notice  by  telegraph  may  suffice  (In  re  Kidd,  Ex  parte 
Falk,  1880,  14  Ch.D.  446). 

The  taking  possession  of  the  goods  by  the  buyer  that  is  sufficient 
to  defeat  the  right  of  stoppage  in  transitu  may  be  either  actual  or 
constructive  (e.g.,  as  where  the  goods  have  been  delivered  by  the 
carrier,  and  have  reached  the  hands  of  an  agent  of  the  buyer  to  be 
held  at  his  disposal).  Mere  arrival  of  the  goods  at  their  destination 
does  not  necessarily  end  the  transit,  for  if  the  goods  remain  in  the 
care  and  under  the  control  of  the  carrier  it  will  be  a  question  in 
each  case  whether  he  retains  them  as  a  carrier  or  in  some  other 
capacity ;  and  even  if  the  goods  are  deposited  in  the  warehouse 
of  a  third  party,  the  question  will  still  be  :  Is  the  depositary  acting 
as  the  agent  of  the  carrier  or  of  the  buyer  ?  (See  Romer  v.  Pickford 
1817, 8  Taunt.  83  ;  Sheridan  v.  New  Quay  Co.,  1858, 4  C.B.,  N.S.  618.) 

To  defeat  the  right  of  stoppage,  it  is  not  necessary  that  the 
goods  have  come  to  the  hands  of  the  buyer  ;  it  will  be  sufficient 
if  they  have  passed  into  the  hands  of  someone  acting  on  his  behalf 
or  with  his  authority  (Ellis  v.  Hunt,  1789,  3  Term  Rep.  646). 

Re-delivery  by  Carrier. 

When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he 
must  re-deliver  the  goods  to,  or  according  to,  the  directions  of  the 
seller.  The  expenses  of  such  re-delivery  must  be  borne  by  the 
seUer  [Sale  of  Goods  Act,  1893  (56  &  57  Viet.  c.  71),  Sec.  46  (2)  ], 
and  the  carrier  has  a  right  of  lien  over  the  goods  for  his  charges  and 
expenses  (Cotter  v.  Bank  of  England,  1834,  2  Dowl.  728). 

Carrier's  Lien. 

The  right  to  stop  is  not  affected  by  the  carrier's  right  to  exercise 
a  general  lien  over  the  goods  for  the  balance  of  an  account  owing 
to  him  by  the  buyer  (Oppenheim  v.  Russell,  1802,  3  Bos.  &  P.  42). 

Obtaining  Documents  of  Title  to  Goods. 

Where  a  person,  having  bought  or  agreed  to  buy  goods,  obtains 
with  the  consent  of  the  seller,  possession  of  the  goods  or  the  docu- 
ments of  title  to  the  goods,  the  delivery  or  transfer  by  that  person, 
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or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents 
of  title,  under  any  sale,  pledge,  or  other  disposition  thereof,  to  any 
person  receiving  the  same  in  good  faith  and  without  notice  of  any 
lien  or  other  right  of  the  original  seller  in  respect  of  the  goods, 
shall  have  the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  a  mercantile  agent  in  possession  of  the  goods  or 
documents  of  title  with  the  consent  of  the  owner  [Sale  of  Goods 
Act,  1893  (56  &  57  Viet.  c.  71),  Sec.  25  (2)  ]. 

Meaning  of  "Mercantile  Agent." 

The  term  "  mercantile  agent "  means  one  having,  in  the 
customary  course  of  his  business  as  such  agent,  authority  either 
to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to 
buy  goods,  or  to  raise  money  on  the  security  of  goods  (ibid.,  s.  25  (3) ; 
Factors  Act,  1889  (52  &  53  Viet.  c.  45),  Sect.  1). 

Meaning  of  "Document  of  Title." 

The  expression  "  document  of  title  "  includes  any  bill  of  lading, 
dock  warrant,  warehouse-keeper's  certificate,  and  warrant  or  order 
for  the  delivery  of  goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorising  or  purporting  to  authorise,  either  by 
endorsement  or  by  delivery,  the  possessor  of  the  document  to 
transfer  or  receive  goods  thereby  represented  [Sale  of  Goods  Act, 
1893  (56  &  57  Viet.  c.  71),  Sect.  62 ;  Factors  Act,  1889  (52  &  53 
Viet.  c.  45),  Sect.  1  (4)  ]. 

Effect  of  Sale,  etc.,  of  Goods. 

Subject  to  the  provisions  of  the  Sale  of  Goods  Act,  1893,  an 
unpaid  seller's  right  of  stoppage  in  transitu  is  not  affected  by  any 
sale,  or  other  disposition,  of  the  goods  which  the  buyer  may  have 
made,  unless  the  seller  has  assented  thereto ;  but  where  a  docu- 
ment of  title  to  goods  has  been  lawfully  transferred  to  any  person 
as  buyer  or  owner  of  the  goods,  and  that  person  transfers  the 
document  to  a  person  who  takes  the  document  in  good  faith  and 
for  valuable  consideration,  then,  if  such  last-mentioned  transfer 
was  by  way  of  sale,  the  unpaid  seller's  right  of  stoppage  in  transitu 
is  defeated ;  and  if  such  last-mentioned  transfer  was  by  way  of 
pledge  or  other  disposition  for  value,  the  unpaid  seller's  right  of 
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stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights  of 
the  transferee  [Sale  of  Goods  Act,  1893  (56  &  57  Viet.  c.  71),  Sect. 
47].  (See  Lickbarrow  v.  Mason,  1794,  5  Term  Rep.  682  ;  Cahn  v. 
Pockett's  Bristol  Co.,  1899,  1  Q.B.  643;  Kemp  v.  Falk,  1882, 
7  App.  Cas.  573.) 


PART  V 

STATUTORY  OBLIGATIONS  OF  RAILWAY 
AND  CANAL  COMPANIES 


SECTION  I 

DUTY  TO  AFFORD   FACILITIES   FOR  TRAFFIC 

Reasonable  Facilities  must  be  Given. 

EVERY  railway  company,  canal  company,  and  railway  and  canal 
company  must,  according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering 
of  traffic  (see  p.  183,  post)  upon  and  from  the  several  railways  (see 
p.  183,  post)  and  canals  belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  carriages,  trucks,  boats,  and 
other  vehicles  ;  and  no  such  company  may  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  or  in  favour  of  any 
particular  person  or  company,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  nor  may  any  such  company 
subject  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever ;  and  every  railway  company 
and  canal  company,  and  railway  and  canal  company,  having  or 
working  railways  or  canals  which  form  part  of  a  continuous  line 
of  railway  or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  (see  p.  183, 
post)  the  terminus,  station,  or  wharf  of  the  other,  must  afford  all 
due  and  reasonable  facilities  for  receiving  and  forwarding  all  the 
traffic  arriving  by  one  of  such  railways  or  canals  by  the  other, 
without  any  unreasonable  delay,  and  without  any  such  preference 
or  advantage,  or  prejudice  or  disadvantage  as  aforesaid  ;  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of  using 
such  railways  or  canals  or  railways  and  canals  as  a  continuous 
line  of  communication,  and  so  that  all  reasonable  accommodation 
may,  by  means  of  the  railways  and  canals  of  the  several  companies, 
be  at  all  times  afforded  to  the  public  in  that  behalf  (Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31),  Sect.  2). 
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Where  any  enactment  in  a  special  Act  contains  provisions 
relating  to  traffic  facilities,  undue  preference,  or  other  matters 
mentioned  in  Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854  ; 
or  requires  a  railway  or  canal  company  to  provide  any  station, 
road,  or  other  similar  work  for  public  accommodation  ;  or  other- 
wise imposes  on  such  a  company  any  obligation  in  favour  of  the 
public  or  any  individual ;  or  where  any  Act  contains  provisions 
relating  to  private  branch  railways  or  private  sidings,  the  Railway 
and  Canal  Commissioners  (see  p.  204,  post)  have  the  same  jurisdic- 
tion to  hear  and  determine  a  complaint  of  a  contravention  of  the 
enactment  as  they  have  to  hear  and  determine  a  complaint  of  a 
contravention  of  Section  2  of  the  Act  of  1854,  as  amended  by 
subsequent  Acts  (Railway  and  Canal  Traffic  Act,  1888  (51  & 
52  Viet.  c.  25),  Sec.  9). 

Dock  Companies. 

The  above  provisions  only  extend  to  railway  companies  and 
canal  companies,  and  railway  and  canal  companies — they  do  not 
apply  to  a  dock  company  which  has  a  line  of  railway  connecting 
its  docks  (East  &  West  India  Dock  Co.  v.  Shaw,  Savill  &  Albion  Co., 
1888,  39  Ch.D.  524  ;  London  6-  India  Docks  Co.  v.  G.E.R.,  1902, 
1  K.B.  568). 

Meaning  of  "Traffic." 

The  expression  "  traffic  "  includes  not  only  passengers  and  their 
luggage,  and  all  kinds  of  goods,  animals,  or  other  things  conveyed 
by  any  railway  company,  or  canal  company,  or  railway  and  canal 
company,  but  also  carriages,  wagons,  trucks,  boats,  and  vehicles 
of  every  description  adapted  for  running  or  passing  on  the  railway 
or  canal  (Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31), 
Sect.  1). 

Meaning  of  "  Railway  "  and  "  Canal." 

The  expression  "  railway  "  includes  all  public  railway  stations  ; 
and  any  wharf  or  landing-place  used  for  public  traffic  is  deemed 
to  be  part  of  a  canal.  A  station,  terminus,  or  wharf  is  deemed 
to  be  near  another  station,  terminus,  or  wharf,  when  the  distance 
between  such  stations,  termini,  or  wharves  shall  not  exceed  1  mile, 
such  stations  not  being  situate  within  5  miles  from  St.  Paul's 
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Church  in  London  (Railway  and  Canal  Traffic  Act,  1&54  (17   & 
18  Viet.  c.  31),  Sect.  1). 

Nature  of  the  Obligation. 

Until  the  passing  of  the  Act  of  1854,  the  obligations  of  railway 
companies  to  carry  any  particular  class  of  goods  depended  upon 
whether  they  did  or  did  not  profess  to  carry  such  goods  as  common 
carriers  (Johnson  v.  M.R.,  1849,  4  Exch.  367).  This  Act  imposes 
on  them  the  duty  to  afford  reasonable  facilities  for  carrying  all 
passengers,  goods,  and  animals  (with  an  exception  in  the  case  of 
specially  dangerous  goods,  see  p.  73,  ante),  and  so  deprived  them 
of  the  right  to  refuse  to  carry  things  which  they  have  facilities  for 
carrying,  or  of  refusing  to  carry  except  upon  unreasonable  terms. 
By  virtue  of  the  Act,  a  railway  company  is  now  bound  to  carry 
goods,  etc.,  which  it  has  facilities  for  carrying,  and  may  be  com- 
pelled to  do  so.  But  the  Act  does  not  compel  a  company  to  carry 
as  common  carriers,  and  whether  a  company  is  liable  as  a  common 
carrier  still  depends  upon  its  profession  to  carry,  and  upon  what 
it  habitually  does  in  respect  of  the  carriage  of  the  particular 
articles  (Oxlade  v.  N.E.R.,  1857,  1  C.B.,  N.S.  454).  In  Dickson- 
v.  G.N.R.,  1886,  18  Q.B.D.  176,  Lopes,  L.J.,  said:  "Since  the 
passing  of  the  Act  of  1854,  railway  companies  cannot,  in  my 
opinion,  absolutely  refuse  to  carry  traffic  which  they  have  facilities 
for  carrying,  even  if  they  did  not  profess  to  carry,  and  did  not 
generally  carry,  such  traffic  ;  but  would  be  compellable  to  carry 
it,  not  as  common  carriers,  but  with  the  liabilities  of  ordinary 
bailees,  and  subject  to  reasonable  conditions  limiting  that  liability." 

Agreements  not  to  Prevent  Orders  for  Facilities. 

Nothing  in  any  agreement  which  has  not  been  confirmed  by  Act 
of  Parliament,  or  by  the  Board  of  Trade,  or  by  the  Railway  Com- 
missioners, shall  render  a  railway  company  unable  to  afford,  or 
shall  authorise  such  company  to  refuse,  such  reasonable  facilities 
for  traffic  as  may,  in  the  opinion  of  the  Commissioners,  be  required 
in  the  interests  of  the  public,  or  shall  prevent  the  Commissioners 
from  making  or  enforcing  any  order  with  respect  to  such  facilities 
(Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  11). 
The  ^Commissioners  are  also  empowered  to  compel  two  or  more 
companies  to  arrange  among  themselves  for  the  carrying  into 
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effect  of  any  order  that  the  Commissioners  make  for  the  purpose 
of  securing  to  the  public  such  reasonable  facilities  as  the  companies 
are  required  to  afford  (ibid.,  Sec.  14).  For  example,  where  two 
companies  each  had  a  station  in  a  town,  and  there  was  a  line  of 
rails  connecting  the  stations,  the  Commissioners  ordered  the  com- 
panies to  afford  facilities  for  through  passenger  traffic,  and  to 
arrange  between  themselves  for  the  carrying  into  effect  of  the 
order  (Maidstone  Town  Council  v.  S.E.R.  and  L.C.  6-  D.R., 
1891,  7  Railway  and  Canal  Traffic  Cases  99). 

Powers  of  Railway  and  Canal  Companies. 

The  companies  are  only  bound  to  afford  facilities  "  according 
to  their  respective  powers."  Powers  are  conferred  upon  a  particular 
company  by  its  special  Act  of  Parliament,  which  almost  invariably 
incorporates  the  provision  of  one  or  more  of  the  general  Acts 
relating  to  the  working  of  railways.  The  special  Acts,  however, 
are  not  identical — one  company  may  have  very  different  powers 
from  those  conferred  upon  another  company — and  consequently  the 
facilities  that  can  be  required  differ,  and  each  company's  obliga- 
tions must  be  ascertained  by  reference  both  to  its  special  Act  or 
Acts  and  to  the  general  Acts.  On  this  point,  reference  may  be 
made  to  the  case  of  Thar  sis  Sulphur  &  Copper  Co.  v.  L.  &  N.W.R., 
1881,  3  Railway  and  Canal  Traffic  Cases,  455,  where  it  was  made 
clear  that  as  the  Railway  and  Canal  Traffic  Act,  1854,  Sec.  2, 
requires  facilities  to  be  given  according  to  the  powers  of  railway 
companies,  and  as  special  Railway  Acts  make  the  powers  of  some 
companies  larger  than  those  of  others,  so  they  also  extend  or  limit 
the  facilities  they  give  to  the  public,  and  thus  the  general  enact- 
ment as  to  affording  facilities  must  be  read  and  considered  with 
reference  to  the  language  of  any  special  clauses  regarding  them. 

Construction  of  Special  Acts. 

In  considering  the  effect  of  the  special  Act  of  a  railway  company, 
regard  must  be  had  to  the  cardinal  rule  of  construction  that  the 
Act  must  be  construed  strictly  as  against  the  company.  (See 
Parker  v.  G.W.R.,  1844,  13  L.J.,  C.P.  105;  and  Pryce  v.  Mon- 
mouthshire Canal  &  Railway  Companies,  1878,  4  App  Cas.  197.) 
In  his  judgment  in  the  last -mentioned  case,  Lord  Penzance  stated 
the  rule,  and  the  reasons  for  it  :  "  Acts  of  Parliament,  such  as  that 
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under  consideration,  are  framed  and  offered  to  Parliament  by  the 
companies  who  are  asking  for  powers  and  privileges  which  the 
common  law  does  not  give  them.  They  take  power  to  make  a 
railway  and  other  works  over  the  lands  of  other  people,  and  that 
power  is  only  conceded  to  them  upon  the  footing  that  it  is  for 
the  benefit  of  the  public  as  well  as  themselves.  This  benefit  they 
profess  to  secure  to  the  public  by  giving  the  use  of  the  line  to  all 
comers,  or  undertaking  to  carry  their  goods,  upon  payment  of 
certain  charges  of  tolls.  The  nature  and  limits  of  these  tolls  and 
charges  they  fix  for  themselves,  and  submit  them  to  the  Legislature 
in  their  Bill,  expressed  in  their  own  language  ;  and  I  think  it  is 
a  fair  and  reasonable  thing  to  say  to  them,  that  by  the  language 
of  that  Bill,  when  it  becomes  law,  they  are  strictly  bound.  If  the 
language  of  their  clauses,  strictly  construed,  puts  them  at  any 
disadvantage  in  their  dealings  with  the  public  which  the  Legislature 
did  not  intend,  it  is  the  fault  of  those  who  had  the  opportunity  of 
insisting  upon  language  which  would  adequately  express  that 
intention  ;  and  they  are  asking  Courts  of  Justice  to  tread  on 
dangerous  ground,  as  it  seems  to  me,  when  they  seek  to  supply  a 
deficiency  in  the  actual  language  of  legislation  by  what  they  assert 
to  be  a  reasonable  intendment  to  be  inferred  from  the  probabilities 
of  the  case.  It  may  well  be  that  in  dealing  with  the  Legislature, 
a  charge,  reasonably  enough  in  itself,  in  one  direction,  was  sur- 
rendered by  the  company,  in  consideration  of  benefits  secured  in 
lieu  of  it  in  some  other  direction  ;  and  in  this  state  of  things,  unless 
the  clauses  as  they  stand  do  not  admit  of  any  reasonable  meaning 
at  all,  without  the  addition  of  something  else  which  has  not  been 
expressed,  I  think  the  rule,  hitherto  established  and  acted  upon, 
of  giving  effect  to  the  language  strictly  construed,  and  nothing 
more,  is  one  that  ought  to  be  adhered  to." 

Private  Grievance. 

An  order  for  facilities  will  not,  as  a  rule,  be  made  except  in  the 
interests  of  the  convenience  of  the  public  ;  and  the  applicant  for 
an  order  must  show,  not  merely  an  individual  grievance  (except 
in  a  very  special  case),  but  that  the  facilities  asked  for  will  remedy 
a  public  inconvenience,  and  not  be  inconsistent  with  the  con- 
venience of  the  general  traffic  of  the  company.  (See  Painter  v. 
L.B.  6-  S.C.R.,  1857,  2  C.B.,  N.S.  702.) 
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Station  Cabs. 

In  the  last  cited  case,  a  railway  company  had  given  exclusive 
permission  to  a  limited  number  of  cab-proprietors  to  ply  for  hire 
within  their  station  at  Brighton  ;  and  the  Court  refused  to  interfere 
at  the  instance  of  a  cab  proprietor  who  was  excluded  from  the 
station,  although  there  was  evidence  given  by  other  excluded  cab- 
proprietors  that  occasional  delay  and  inconvenience  to  the  public 
resulted  from  the  arrangement.  The  judges  said  that  the  complaint 
must  come  from  those  who  use  the  railway,  and  that  the  Court  must 
be  satisfied  that  there  was  some  substantial  injury  or  inconvenience 
to  the  public,  and  that  the  complaint  was  bond  fide  made  on  behalf 
of  the  public. 

In  Beadett  v.  Eastern  Counties  R.,  1857,  2  C.B.,  N.S.  509,  the 
railway  company  had  agreed  with  a  cab-proprietor,  in  considera- 
tion of  his  paying  them  £600  per  annum,  to  allow  him  the  exclusive 
liberty  of  plying  for  hire  without  their  station.  The  Court  refused 
to  grant  an  injunction  against  the  company  under  the  Act  of  1854, 
at  the  instance  of  another  cab-proprietor,  no  inconvenience  to  the 
public  being  shown  to  have  arisen  from  the  arrangement. 

In  a  somewhat  similar  case,  Marriott  v.  L.  &S.W.R.,  1857, 
1  C.B.,  N.S.  499,  the  railway  company  had  an  arrangement  with 
the  proprietor  of  an  omnibus  between  their  station  at  A  and  a 
neighbouring  township  K,  that  he  would  provide  omnibus  accom- 
modation for  all  passengers  by  their  trains  to  and  from  K,  and 
allowed  him  the  exclusive  privilege  of  driving  his  vehicle  into  the 
station-yard  for  the  purpose  of  taking  up  and  setting  down  pas- 
sengers at  the  door  of  the  booking-office.  It  was  held  that,  in  the 
absence  of  special  circumstances  showing  it  to  be  reasonable,  the 
granting  of  such  exclusive  privilege  to  one  proprietor,  and  refusing 
to  grant  the  like  facilities  to  another,  who  also  brought  passengers 
from  K,  as  well  as  from  other  places  beyond,  was  a  breach  of  the 
prohibition  against  the  granting  of  undue  and  unreasonable  pre- 
ferences contained  in  Section  2  of  the  Act  of  1854  (see  p.  182,  ante}. 
Cockburn,  C.J.,  said  :  "  Looking  at  all  the  circumstances,  it  does 
not  appear  to  me  that  any  public  benefit  is  shown  to  justify  the 
course  pursued  by  the  company.  But,  on  the  contrary,  I  am  of 
opinion  that,  as  the  result  of  the  arrangement,  the  balance  of 
convenience  is  against  the  public,  and  that  this  is  a  case  of  undue 
and  unreasonable  preference  within  the  meaning  of  the  statute, 
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without  any  corresponding  advantage  to  the  public  to  justify  it." 
(See  also  p.  229,  post.) 

Onerous  Duty  on  Company. 

The  rule  that  a  public  inconvenience,  rather  than  an  individual 
grievance,  will  be  the  predominating  element  in  determining 
whether  an  order  for  facilities  will  be  made,  is  subject  to  the 
further  consideration  that,  even  to  remedy  a  public  inconvenience, 
no  unreasonable  burden  must  be  placed  upon  the  railway  company, 
and  in  deciding  whether  the  particular  facility  asked  for  is  reason- 
able or  otherwise,  the  Commissioners  must  consider  the  matter 
from  the  point  of  view  of  the  railway  company  :  Can  the  facility 
be  afforded  without  interference  with  the  general  traffic  of  the 
line  and  its  convenient  working,  and  can  the  company  be  reason- 
ably required  to  provide  the  desired  accommodation  ?  It  is  not 
enough  to  show  that  the  facilities  would  be  conducive  to  the  con- 
venience of  the  public,  for  an  order  for  facilities  will  not  be  made, 
however  much  they  may  be  for  the  public  advantage,  if  it  is  not 
reasonable  to  require  the  company  to  afford  them — it  is  only 
reasonable  facilities  that  a  company  can  be  obliged  to  afford — 
and  to  decide  whether  a  particular  facility  is  reasonable  from  the 
point  of  view  of  the  company,  it  is  necessary  to  take  into  con- 
sideration what  are  the  powers  of  the  company,  whether  the  sug- 
gested facility  will  be  consistent  with  the  convenient  working  of 
the  traffic  on  the  railway,  and  to  make  due  allowance  for  the  degree 
in  which  the  railway  company  has  made  provision  for  the  accom- 
modation of  the  goods  traffic  of  the  place  taken  as  a  whole  (Newry 
Navigation  Co.  v.  G.N.R.  of  Ireland,  1889,  7  Railway  &  Canal  Traffic 
Cases  176).  In  this  case,  the  complaint  was  that  the  railway  com- 
pany did  not  give  proper  facilities  for  receiving  and  forwarding 
goods  at  Newry,  because  they  had  not  connected  the  port  station 
with  the  town  station,  which  latter  was  used  only  for  passenger 
traffic,  so  that  goods  and  cattle  arriving  by  railway  and  going  on 
by  sea,  or  arriving  by  boat  and  going  on  by  railway,  had  to  be 
taken  by  road  between  the  landing-place  and  the  goods  station, 
which  were  about  a  mile  apart.  It  was  held  that,  under  the 
circumstances,  it  was  not  reasonable  to  require  the  railway  com- 
pany to  afford  the  facility  asked  for.  (See  also  Holyhead  Local 
Board  v.  L.  6-  N.W.R.,  1881,  4  Railway  and  Canal  Traffic  Cases,  37.) 
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No  Order  if  Cost  not  Justified. 

If  the  cost  of  affording  the  facility  will  be  out  of  all  proportion 
to  the  needs  of  the  traffic,  the  facility  will  not  be  ordered  (Sussex 
County  Council  v.  L.B.  &  S.C.R.  and  L.  &  S.W.R.,  1892, 
8  Railway  and  Canal  Traffic  Cases,  17). 

Reasonable  and  Unreasonable  Facilities. 

In  the  previous  sections  of  this  book,  mention  has  been  made 
of  some  of  the  chief  matters  constituting  facilities  that  a  railway 
company  is  bound  and  will  be  compelled  to  afford  in  and  about 
the  receiving,  forwarding,  and  delivering  of  various  kinds  of  traffic. 
It  is  not  necessary  to  recapitulate  them,  and,  as  regards  what 
may  be  termed  minor  matters,  they  are  so  numerous  and  so  varied, 
that  it  is  almost  impossible  to  attempt  an  enumeration  or  classifica- 
tion. A  railway  company  is  bound  to  carry  passengers,  goods, 
and  animals,  not  necessarily  as  common  carriers,  but  at  least  as 
ordinary  bailees  ;  and  whatever  may  contribute  to  the  better 
service  of  the  public  may  come  within  the  designation  of  a  reason- 
able facility,  provided  always  that  it  can  be  afforded  with  due 
regard  to  the  working  of  the  railway  as  a  commercial  proposition, 
and  is  within  the  power  of  the  company  to  afford. 

Stations  and  Platforms. 

A  reasonable  facility  need  not  necessarily  be  something  new ; 
it  may  consist  in  an  improvement  of  an  existing  facility.  Thus, 
if  a  station,  or  any  other  part  of  the  company's  premises,  be  not 
properly  conducted  and  kept,  or  not  fully  utilised,  the  company 
commits  a  breach  of  its  duty  to  afford  due  facilities. 

"  I  cannot  assent  to  the  argument  that,  according  to  the  true 
construction  of  this  second  section  of  the  Act  of  1854,  the  obligation 
to  '  afford  all  reasonable  facilities,'  etc.,  is  circumscribed  by  the 
precise  extent,  capacity,  and  structural  arrangements  of  the  build- 
ings, booking  offices,  and  platforms,  etc.,  de  facto  provided  by  the 
company  at  the  time  of  complaint,  if  these  are  insufficient  for  the 
ordinary  traffic  of  the  station,  and  if  by  alterations  or  other  improve- 
ments which  the  company  has  adequate  power  to  make,  the  neces- 
sary facilities  might  be  afforded. ...  I  am,  therefore,  of  opinion  that 
a  company  does  violate  and  contravene  the  Act  if,  having  sufficient 
powers,  it  keeps  its  platforms,  booking  offices,  and  other  structures 
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at  any  station  in  such  a  condition,  as  to  space  and  other  arrange- 
ments, as  to  cause  dangerous  or  obstructive  confusion,  delay,  or 
other  impediment  to  the  proper  reception,  transmission,  or  delivery 
of  the  ordinary  traffic  of  that  station,  whether  consisting  of  pas- 
sengers or  goods"  (per  Lord  Selborne,  L.C.,  in  S.E.R.  v.  The 
Railway  Commissioners  &  The  Corporation  of  Hastings,  1881, 
6  Q.B.D.  586 ;  see  also  Rothschild  v.  Grand  Junction  Canal  Co., 
1904, 12  Railway  &  Canal  Traffic  Cases  141). 

Structural  Alterations. 

In  the  Hastings  case,  it  was  held  that  the  Commissioners  could 
order  facilities  that  involved  structural  alteration  of  buildings,  or 
even  the  erection  of  additional  buildings  (provided  the  company 
had  power  to  acquire  land  for  them),  but  had  not  jurisdiction  to 
order  buildings  to  be  erected  upon  a  particular  place.  But  while 
the  Commissioners  have  power  to  order  the  enlargement  or  better 
utilisation  of  existing  means  or  buildings,  if  that  be  within  the 
company's  powers,  they  cannot  order  the  company  to  build  a  new 
station  in  a  place  where  no  station  exists,  or  to  lay  down  a  new 
line  of  railway,  or  even  to  use  and  maintain  the  railway. 

If  the  suggested  and  necessary  works  cannot  be  carried  out 
without  the  consent  of  some  third  person  or  corporation,  the  Com- 
missioners cannot  make  an  order  (Arbroath  Corporation  v. 
Caledonian  R.,  1898,  10  Railway  and  Canal  Traffic  Cases  252). 

Nor  can  the  Commissioners  order  accommodation  which  will 
involve  enlargement  of  a  station,  unless  the  company  possesses 
powers  that  will  permit  the  enlargement  to  be  undertaken. 

Keeping  Railway  Open. 

In  Darlaston  Local  Board  v.  L.  6-  N.W.R.,  1894,  2  Q.B.  694, 
the  railway  company  had  closed,  for  passenger  traffic,  a  station 
on  a  branch  line,  as  they  were  incurring  a  loss  by  keeping  it  open. 
The  station  was  subsequently  pulled  down.  Passenger  service  was 
discontinued  over  the  branch  line,  as  without  the  station  it  would 
have  been  of  no  advantage  to  the  public.  It  was  held  that  the 
Railway  Commissioners  had  no  jurisdiction  to  make  an  order  for 
the  rebuilding  of  the  station,  on  the  ground  that  the  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31),  does  not  compel 
a  railway  company  to  maintain  and  use  its  railway  or  stations, 
anci  the  company  was  within  its  rights  in  closing  the  station, 
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Delivery  of  Goods. 

Questions  has  to  how  far  a  sender  of  goods  may  require  delivery 
at  any  station  he  may  appoint,  or  as  to  how  far  a  railway  company 
are  liable  to  carry  goods  of  every  kind,  or  for  all  persons  alike,  are 
to  be  determined  in  each  case,  not  with  reference  to  what  a  railway 
company  may  choose  to  do,  or  may  ordinarily  do,  but  with  refer- 
ence to  what  may  be  within  their  powers,  and  at  the  same  time  a 
reasonable  requirement  (Thomas  v.  North  Staffordshire  R.,  1876, 
3  Railway  &  Canal  Traffic  Cases  1). 

Reasonable  Facilities  for  Passengers. 

It  has  been  said  that  reasonable  facilities  include  proper  accom- 
modation in  the  stations  and  in  the  carriages,  and  for  the  receiving 
and  forwarding  passengers,  and  for  getting  them  in  and  out  of  the 
carriages,  and  the  like.  But,  in  the  case  of  passenger  traffic,  as 
in  the  case  of  other  traffic,  facilities  will  not  be  ordered  for  the 
personal  convenience  of  the  complainant  only — there  must  be  a 
lack  of  convenience  to  the  public  to  justify  an  order.  (See  p.  186,  ante.) 

Refreshment-room. 

The  providing  of  a  refreshment -room  at  a  station  is  not  a  reason- 
able facility,  because  it  does  not  come  within  the  expression 
"  facilities  for  the  receiving  or  forwarding  traffic,"  however  desir- 
able such  accommodation  may  be  for  the  comfort  or  convenience 
of  passengers  (5.  E.  R.  v.  Railway  Commissioners  and  Corporation  of 
Hastings,  1881, 6  Q.B.D.  586). 

Cloak-room. 

A  cloak-room  at  a  passenger  station  is  a  facility  that  must  be 
supplied  (Singer  Manufacturing  Co.  v.  L.  &  S.W.R.,  1894,  1  Q.B. 
833). 

Lavatory  Accommodation. 

In  the  case  of  passenger  traffic,  the  railway  company  is  bound 
to  provide  at  its  stations  all  such  accommodation  as  the  reception 
of  passengers  at  the  station  may  reasonably  call  for.  Passengers 
go  to  the  stations  in  order  to  be  forwarded  by  the  particular  trains, 
and  they  cannot  leave  the  station  until  the  trains  arrive  by  which 
they  are  going  forward.  They  may  not,  and  frequently  do  not, 
know  what  time  those  trains  are  due,  and  the  trains  may  not 
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always  be  up  to  time.  Passengers,  therefore,  are  necessarily 
detained  at  the  station  for  a  longer  and  a  shorter  time  ;  and,  under 
these  circumstances,  water-closets  are  as  reasonable  an  appendage 
to  the  station  as  a  waiting-room  or  platform  (per  Sir  Frederick 
Peel  in  S.E.R.  v.  Railway  Commissioners  and  Hastings  Corporation, 
1881,  6  Q.B.D.  586).  So  are  urinals  for  passengers  and  the  staff 
(Metropolitan  Water  Board  v.  L.B.  6- S.C.R.,  1910,  2  K.B.  890). 
With  regard,  however,  to  this  kind  of  accommodation,  it  is  not 
clear  whether  the  closets,  etc.,  must  be  free.  In  the  cases  just 
cited,  there  appears  to  have  been  a  distinct  leaning  towards  the 
view  that  the  non-provision  by  a  railway  company  of  some  free 
closets  at  a  station  was  a  denial  of  due  and  reasonable  facilities 
for  the  reception  of  passengers  ;  but,  on  the  other  hand,  in  West 
Ham  Corporation  v.  G.E.R.,  1895,  9  Railway  and  Canal  Traffic 
Cases  7,  it  was  held,  by  a  majority  of  the  Commissioners,  that  a 
demand  of  payment  for  the  use  of  water-closets  at  a  station  was 
not  a  refusal  of  a  reasonable  facility  for  the  receiving,  forwarding, 
and  delivery  of  traffic  within  the  meaning  of  Section  2  of  the  Act 
of  1854. 

Covered  Platforms  and  Waiting-rooms. 

Platforms  of  sufficient  length  are  reasonable  facilities,  so  are 
waiting-rooms  at  stations  ;  but  a  covered  platform  for  the  special 
benefit  of  invalid  passengers  is  not  a  reasonable  facility  (S.E.R. 
v.  Railway  Commissioners  and  Hastings  Corporation,  supra ;  L.  & 
S.W.R.  v.  Staines,  Wokingham  &  Woking  R.,  1877,  3  Railway  and 
Canal  Traffic  Cases  48).  But  a  covered  station  for  the  general  protec- 
tion from  the  weather  of  the  public  using  the  railway,  and  waiting 
for  trains,  is  a  reasonable  facility  that  a  railway  company  may 
be  ordered  to  provide  (The  Caterham  R.  v.  L.B.  6-  S.C.R.,  1856, 
1  Railway  and  Canal  Traffic  Cases  32;  Innes  v.  L.B.  <§•  S.C.R., 
1875,  2  Railway  and  Canal  Traffic  Cases  155). 

Fares  and  Charges. 

The  Commissioners  will  not  interfere  to  compel  a  railway  com- 
pany to  charge  the  same  fares  for  equal  distances  on  branch  lines, 
nor  to  issue  return  tickets  on  all  branches.  It  is  no  ground  of 
complaint  that  the  company  working  the  main  line  refuses  to 
grant  third-class  return  tickets  to  a  branch  line,  if  it  appears  that 
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no  such  tickets  are  issued  to  other  branches  similarly  situated. 
To  give  the  Commissioners  ground  for  interference  by  reason  of 
an  inequality  of  charges,  there  must  be  an  inequality  in  the  charge 
for  travelling  over  the  same  line,  or  the  same  portion  of  the  line. 
It  cannot  be  said  that,  because  persons  may  travel  between  London 
and  Epsom  at  a  less  rate  than  they  can  between  London  and 
Caterham,  any  undue  or  unreasonable  preference  is  given,  or  any 
undue  or  unreasonable  prejudice  or  disadvantage  imposed,  so  long 
as  all  persons  who  come  from  London  to  Caterham  are  charged 
alike  (per  Cresswell,  J.,  in  Caterham  R.  v.  L.B.  &  S.C.R.,  cited 
ante). 

Trains  must  be  Sufficient. 

Under  the  duty  to  afford  reasonable  facilities,  a  railway  company 
is  bound  to  provide  sufficient  trains  for  the  various  classes  of  traffic 
that  may  reasonably  be  expected  on  the  line,  but  that  does  not 
affect  the  company's  right  to  refuse  to  carry  if  the  train  is  full, 
since  the  carrier's  duty  to  receive  is  always  limited  to  his  conveni- 
ence to  carry  (see  p.  71,  ante) ;  and,  apart  from  contract,  the  duty 
to  provide  facilities  does  not  include  an  obligation  to  carry  by  any 
particular  train.  The  obligation  is  to  deliver  within  a  reasonable 
time,  and  this  binds  the  railway  company  to  do  no  act  of  them- 
selves which  will  prevent  due  diligence  in  delivering  the  goods. 
(See  p.  89,  ante.) 

Connecting  Trains. 

If  two  companies  have  lines  between  A  and  B,  and  one  of  the 
two  has  a  continuation  line  from  B  to  C,  and  fixes  the  departure 
of  trains  from  B  to  C  so  as  to  interfere  seriously  with  the  con- 
venience of  the  public  travelling  by  the  other  line  and  wishing  to 
reach  C,  causing  delay  and  expense,  the  company  may  be  ordered 
to  fix  the  departures  so  as  to  remedy  the  inconvenience.  (See 
Barrett  v.  G.N.R.  &  M.R.,  1857,  1  C.B.,  N.S.  423,  and  p.  201,  post.) 

Stopping  at  Stations. 

The  Commissioners  will  not  interfere  as  regards  the  number  oi 
trains  that  stop  at  a  particular  station,  nor  with  the  times  of 
stopping,  unless  it  is  clear  that  the  arrangements  made  by  the  rail- 
way company  do  not  sufficiently  provide  for  the  accommodation 
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of  the  public  (Caterham  R.  v.  L.B.  &  S.C.R.,  1856,  1  Railway 
and  Canal  Traffic  Cases  32).  If  it  is  shown  that  a  company  does 
not  run  enough  trains  to  reasonably  meet  the  requirements  of  the 
public,  more  will  be  ordered  (Innes  v.  L.B.  6-  S.C.R.,  1875, 
2  Railway  and  Canal  Traffic  Cases  155). 

Doubling  the  Line. 

Upon  an  application  under  Section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Viet.  c.  31),  for  an  order  enjoining  a 
railway  company  to  afford  all  reasonable  and  proper  facilities  for 
passenger  traffic  on  a  single  line  railway,  it  appeared  that  such 
railway  was  used  only  for  mineral  and  goods  traffic,  and  had  never 
been  open  for  passenger  traffic,  although  the  special  Act  under 
which  the  railway  was  made  authorised  its  being  used,  and  con- 
templated its  being  at  some  time  or  other  used,  for  passenger 
traffic  ;  and,  further,  as  to  a  portion  of  such  railway,  that  there 
was  a  passenger  station  in  existence  at  each  end  of  such  portion 
of  the  line,  and  that  there  was  a  considerable  population  in  the 
district  requiring  passenger  accommodation  on  the  railway. 
It  being  proved  that  the  Board  of  Trade  would  not  sanction  the 
railway  being  opened  for  passenger  traffic  without  the  extra  work 
of  doubling  the  line  being  carried  out,  it  was  held  that  the  applica- 
tion for  an  order  for  facilities  for  passenger  traffic  must  be  dis- 
missed, because  the  structural  alterations  involved,  as  a  necessary 
incident  of  opening  the  line  for  passenger  traffic,  were  so  large 
as  to  be  beyond  the  jurisdiction  of  the  Commissioners  to  order 
(see  the  Hastings  case,  pp.  189,  192  ante).  But  where  an  application 
to  the  Commissioners  seeks  to  compel  a  railway  company  to  give 
facilities  for  a  particular  class  of  traffic  on  a  branch  line,  which 
is  part  of  a  larger  railway  system,  and  on  any  part  of  that  larger 
system  that  particular  class  of  traffic  is  carried,  the  Commissioners 
have  jurisdiction,  although  the  railway  company  say  they  have 
never  carried  the  particular  traffic  on  the  branch  line  in  question 
(Glamorganshire  County  Council  v.  G.W.R.,  1894,  8  Railway  and 
Canal  Traffic  Cases  196). 

Unauthorised  and  Excessive  Charges. 

In  the  following  cases  the  Railway  Commissioners,  or  their 
predecessors  in  jurisdiction,  have  held  that  a  railway  company 
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had  refused  to  give  reasonable  facilities  within  the  meaning  of 
Section  2  of  the  Act  of  1854— 

Where  the  company  refused  to  carry  a  certain  class  of  goods 
as  common  carriers,  and  required  special  rates  to  be  paid  for  the 
carriage  of  such  goods  (Aberdeen  Commercial  Co.  v.  Great  Northern 
of  Scotland  R.,  1878,  3  Railway  and  Canal  Traffic  Cases  205). 

Where  the  company  levied  unauthorised  charges,  which  were 
intended  or  calculated  to  prevent,  and  did,  in  fact,  prevent,  the 
conveyance  of  traffic  on  the  railway  ( Young  v.  Gurendraeth  Valleys  R. 
1883,  4  Railway  and  Canal  Traffic  Cases  247).  But  the  mere  fact 
that  railway  companies  make  charges  for  the  conveyance  of  pas- 
sengers in  the  excess  of  those  authorised  by  their  special  Acts, 
but  without  any  undue  preference,  is  not  a  breach  of  their  obliga- 
tion under  Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854, 
to  "  afford  according  to  their  respective  powers  all  reasonable 
facilities  for  the  receiving  and  forwarding  and  delivering  of  traffic 
upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehicles."  The  Railway  Com- 
missioners have  no  jurisdiction  to  grant  an  injunction  to  restrain 
the  making  of  such  excessive  charges  (G.W.R.  v.  Railway  Com- 
missioners, 1881,  7  Q.B.D.  182).  If,  however,  the  overcharges 
were  such  as  to  have,  and  were  intended  to  have,  the  effect  of 
preventing  the  use  by  passengers  of  particular  trains  and  stations, 
it  is  possible  that  that  would  amount  to  a  refusal  of  proper 
facilities  (ibid.). 

Further,  an  overcharge,  though  alleged  to  be  illegal,  as  being 
in  excess  of  the  statutory  powers,  is  not  a  violation  of  Section  2 
of  the  Act  of  1854,  where  no  undue  preference  or  prejudice  is 
proved,  and  consequently  the  Commissioners  have  no  jurisdiction 
to  deal  with  such  a  matter,  and  a  refusal  to  carry  except  at  such 
rates  would  not  be  a  refusal  of  reasonable  facilities  (The  Queen 
v.  The  Railway  Commissioners  and  Distington  Iron  Co.,  1889, 
22  Q.B.D.  642). 

The  making  of  excessive  charges  is  not  a  matter  within  the 
reasonable  facilities  provisions,  because  a  railway  company,  as  a 
carrier,  can  only  make  a  reasonable  charge,  and  the  ordinary 
Courts  are  open  for  the  recovery  of  any  excess,  or  to  restrain  a 
company  from  extortion. 
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Running  Powers. 

If  a  railway  company  agrees  to  give  another  company  powers 
to  use  its  railway,  it  undertakes  to  do  what  is  essential  to  the 
exercise  of  the  privilege.  Thus,  in  G.W.R.  &  M.R.  v.  Bristol 
Port  Railway  6-  Pier  Co.,  1885,  5  Railway  and  Canal  Traffic 
Cases  94,  where  the  applicants  had  running  powers  over  the 
defendants'  railway,  it  was  held  that  the  defendants  must  work 
the  signals  on  the  railway,  and  that  by  refusing  to  do  so  they 
obstructed  the  public  desirous  of  using  the  various  lines  as  a  con- 
tinuous line  of  communication,  and  did  not  afford  all  due  and 
reasonable  facilities  for  the  receiving,  forwarding,  and  delivering 
of  passenger  traffic  upon  their  railway.  But  it  is  not  clear  whether 
a  company  can  be  compelled  to  do  anything  to  facilitate  the 
working  of  another  company's  traffic  over  its  line,  if  the  things 
in  question  are  not  such  as  are  required  for  the  efficient  conduct 
of  its  own  line  and  traffic  (Swindon,  Marlborough  6-  Andover  R. 
v.  G.W.R.,  1884,  4  Railway  and  Canal  Traffic  Cases  173,  349). 
An  injunction  to  work  traffic  will  only  be  granted  when  there 
is  a  good  ground  of  complaint  in  respect  of  past  working  (Dublin 
Whiskey  Distillery  Co.,  Ltd.  v.  Midland  Great  Western  Railway 
of  Ireland,  1881,  4  Railway  and  Canal  Traffic  Cases  32). 

The  following  cases  may  be  referred  to  :  Highland  R.  v.  Great 
Northern  of  Scotland  R.,  1891,  7  Railway  &  Canal  Cases,  90  ;  City 
of  Dublin  Steam  Packet  Co.  v.  Midland  Great  Western  of  Ireland  R., 
1891,  8  Railway  &  Canal  Cases  1  ;  Dublin,  Wicklow  &  Wexford 
R.  v.  Midland  Great  Western  of  Ireland  R.,  1892,  8  Railway 
&  Canal  Cases  39  ;  Solway  Junction  R.  v.  Caledonian  R.,  1894,  8 
Railway  &  Canal  Cases  177. 

The  usual  division  of  rate  in  respect  of  running  powers  is 
75  per  cent,  (after  the  deduction  of  terminals)  to  the  company 
owning  the  line,  and  25  per  cent,  to  the  company  exercising  the 
running  powers.  (See  Caledonian  R.  v.  North  British  R.,  1898, 
10  Railway  and  Canal  Traffic  Cases,  259.) 

Through  Traffic  and  Through  Rates. 

The  facilities  to  be  afforded  by  a  railway  or  canal  company, 
under  Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  & 
18  Viet.  c.  31),  include  the  due  and  reasonable  receiving,  forwarding, 
and  delivering  by  every  railway  company  and  canal  company, 
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at  the  request  of  any  other  such  company,  of 'through  traffic  to 
and  from  the  railway  or  canal  of  any  other  such  company,  at 
through  rates,  tolls,  or  fares  ;  and  also  the  due  and  reasonable 
receiving,  forwarding,  and  delivering  by  every  railway  company 
and  canal  company,  at  the  request  of  any  person  interested  in 
through  traffic,  of  such  traffic  at  through  rates.  But  no  applica- 
tion can  be  made  to  the  Railway  and  Canal  Commissioners  by  such 
person  until  he  has  made  a  complaint  to  the  Board  of  Trade  under 
the  statutory  provisions  relating  to  unreasonable  charges  (see 
p.  270,  post),  and  the  Board  of  Trade  have  heard  the  complaint. 
The  Commissioners  must  consider  whether  the  granting  of  a 
through  rate  is  a  due  and  reasonable  facility  in  the  interests  of 
the  public,  and  whether,  having  regard  to  the  circumstances,  the 
route  proposed  is  a  reasonable  route,  and  they  will  allow  or  refuse 
the  rate  accordingly,  or  will  fix  such  other  rate  as  may  seem  to 
them  to  be  just  and  reasonable.  The  Commissioners  cannot  compel 
a  company  to  accept  lower  mileage  rates  than  the  mileage  rates 
which  such  company  may  for  the  time  being  legally  be  charging 
for  like  traffic,  carried  by  a  like  mode  of  transit,  on  any  other  line 
of  communication  between  the  same  points,  being  the  points  of 
departure  and  arrival  of  the  through  route.  The  above  provisions 
will  (where  a  railway  company  or  canal  company  use,  maintain, 
or  work,  or  are  a  party  to  an  arrangement  for  using,  maintaining, 
or  working  steam  vessels  for  the  purpose  of  carrying  on  a  com- 
munication between  any  towns  or  ports)  extend  to  such  steam 
vessels,  and  to  the  traffic  carried  thereby  (Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  25).  As  to  arrange- 
ments for  working  steam  vessels,  see  Caledonian  R.  v.  Greenock 
&  Wemyss  Bay  R.  (No.  2),  1881,  4  Railway  and  Canal  Traffic 
Cases  70,  135 ;  Ayr  Harbour  Trustees  v.  Glasgow  &  South 
Western  R.,  (No.  1)  1881,  4  Railway  and  Canal  Traffic  Cases  81. 

When  Through  Rate  Reasonable. 

It  is  reasonable  to  give  a  through  rate  by  a  newly  opened  line 
which  shortens  the  railway  communication  between  two  places 
and  so  lessens  the  cost  of  carriage  (East  &  West  Junction  R.  v. 
G.W.R.,  1875,  2  Railway  and  Canal  Traffic  Cases  147)  ;  and  the 
facts  that  there  would  be  little  or  no  saving  of  time,  and  that  the 
amount  of  traffic  would  be  very  small,  are  not  in  themselves  reasons 


198  LAW  OF  CARRIAGE 

for  refusing  to  grant  an  order  (Central  Wales  R.  v.  L.  &  N.W.R., 
1883,  4  Railway  and  Canal  Traffic  Cases  211). 

On  an  application  to  allow  a  through  rate,  it  was  proved 
that  there  was  in  existence  a  rate  arranged  between  the  parties 
which  was  virtually  a  through  rate,  and  which  rate  was  much 
lower  than  the  sum  of  the  local  rates  over  the  lines  which  con- 
stituted the  through  rate.  The  through  rate  applied  for  involved 
a  still  further  reduction  of  about  6d.  It  was  held  that  under  these 
circumstances  the  onus  was  upon  the  applicants  to  prove  that  the 
through  rate  which  they  proposed  was  a  just  and  reasonable  rate 
(Birmingham  Corporation  v.  M.S.  &  L.R.,  1897,  10  Railway  and 
Canal  Traffic  Cases  62). 

Port  of  London. 

The  Port  of  London  Authority  is  deemed  to  be  a  railway  company 
for  the  purposes  of  the  through  rates  provisions  of  the  Railway  and 
Canal  Traffic  Acts  (Port  of  London  Act,  1908  (8  Edw.  VII.  c.  68), 
Sec.  31)  ;  but  the  Railway  and  Canal  Commissioners  may  refuse  to 
fix  a  through  rate,  if  they  think  it  unjust  or  inexpedient  to  do  so 
(Port  of  London  Authority  v.  M.R.,  1912,  106  L.T.R.  652). 

Continuous  Line  of  Communication. 

The  latter  part  of  the  second  section  of  the  Railway  and  Canal 
Traffic  Act,  1854,  see  p.  182,  ante,  deals  with  the  matter  of  inter- 
communication between  the  lines  of  different  companies,  and  the 
due  forwarding  of  traffic  along  the  communications.  Every  railway 
company  and  every  canal  company  having  or  working  railways  or 
canals  which  form  part  of  a  continuous  line  of  railway  or  canal,  or 
with  neighbouring  termini,  must  afford  all  due  and  reasonable  facili- 
ties for  receiving  and  forwarding  all  traffic  arriving  by  one  of  such 
railways  or  canals  by  the  other,  without  unreasonable  delay.  The 
companies  must  facilitate  the  user  of  their  systems  as  a  continuous 
line  of  communication,  and  a  customer  has  a  right  to  require  any 
number  of  railway  companies  to  combine  to  form  a  continuous 
route,  by  which  his  traffic  may  be  sent  at  a  single  booking  and 
for  a  single  payment.  He  has  the  right  to  deliver  his  goods  to 
the  company,  and  at  the  station  of  his  selection,  and  to  require 
that  his  goods  shall  be  delivered  at  the  station  to  which  he  wishes 
them  to  be  sent,  whether  on  that  company's  line  or  not,  provided 
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that  there  is  a  continuous  route  connecting  the  two  stations  ;  and 
that  the  destination  station  is  one  that  has  facilities  for  delivering 
the  particular  kind  of  goods.  The  customer's  right  is  to  send  his 
goods  by  a  single  booking  and  for  a  single  payment ;  the  company's 
right  is  to  collect  what  traffic  they  can,  to  carry  it  as  far  as  they 
can  by  their  own  line,  and  then  to  hand  it  over  to  the  other  com- 
pany to  continue  the  transit.  The  Commissioners  have  power  to 
order  through  booking  facilities,  and  through  traffic  facilities 
generally,  against  two  or  more  companies  ;  and  the  public,  or  any 
member  of  the  public,  may  call  upon  two  or  more  companies  to 
combine  to  carry  his  traffic  for  a  single  payment  and  at  a  single 
booking,  but  such  facilities  will  not  be  ordered  unless  they  are 
reasonably  required  in  the  public  interest  (Didcot,  Newbury  & 
Southampton  R.  v.  G.W.R.  and  L.  6-  S.W.R.,  1897,  1  Q.B.  33). 
It  is  not  necessary,  in  order  to  obtain  an  order  for  through  booking, 
that  the  service  should  be  continuous  and  by  the  same  train,  or 
by  a  connection  between  trains  (Innes  v.  L.B.  (§•  S.C.R,,  1875, 
2  Railway  and  Canal  Traffic  Cases  155). 

Extent  of  Obligation. 

The  obligation  imposed  upon  a  railway  company  to  afford  all 
due  and  reasonable  facilities  for  receiving  and  forwarding  by  its 
railway,  traffic  coming  by  another  which  forms  with  it  a  con- 
tinuous line  of  communication,  is  not  limited  to  the  cases  in  which 
a  railway  company  have  accommodation  to  take  over  such  traffic 
at  the  point  of  junction  of  the  two  systems.  In  Victoria  Coal 
and  Iron  Co.  v.  Neath  &  Brecon  R.  and  M.R.,  1877,  3  Railway 
and  Canal  Traffic  Cases  37,  the  plaintiffs  complained  that  they 
were  prevented  from  sending  the  traffic  of  their  colliery,  which 
was  situated  on  the  Neath  and  Brecon  Railway,  at  a  short  dis- 
tance from  its  junction  with  the  Midland  Railway,  along  the  two 
railways  to  a  destination  on  the  Midland  Railway,  which  was  a 
direct  route,  and  were  consequently  obliged  to  send  the  traffic 
by  another  and  longer  route.  They  proved  that  there  was  no 
physical  difficulty  in  the  traffic  being  carried  by  the  more  direct 
route.  The  Court  held  that  the  plaintiffs  were  entitled,  under 
Section  2  of  the  Railway  and  Canal  Traffic  A.ct,  1854,  to  have 
their  traffic  conveyed  by  any  route  they  pleased,  and  could  use 
the  two  railways  as  if  they  were  one  continuous  line. 

15— (I559A) 
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The  fact  that  there  are  disputes  between  communicating  rail- 
way companies  does  not  affect  or  prevent  the  public  right  to  use 
the  railways  as  a  continuous  line  (Hammans  v.  G.W.R.,  1883, 
4  Railway  and  Canal  Traffic  Cases  181). 

It  is  only  when  there  is  an  existing  continuous  line  of  com- 
munication that  an  order  for  through  facilities  will  be  made,  con- 
sequently the  Commissioners  will  not  make  an  order  where  the 
necessary  link  has  not  been  made  and  approved  for  traffic 
(ibid.). 

Meaning  of  Through  Booking. 

The  relation  between  a  through  booking  and  a  through  rate 
was  expressed  by  Lord  Esher,  M.R.,  in  his  judgment  in  Didcot, 
Newbury  &  Southampton  R.  v.  G.W.R.,  cited  p.  199,  ante.  He  said : 
"  What  I  consider  as  to  through  booking  is  this — There  may  be 
an  application  to  the  Commissioners  for  a  through  rate,  but  such 
an  application  would  not  be  made  unless  the  rate  asked  for  is  one 
that  is  less  in  amount  than  the  aggregate  of  the  rates  over  the 
different  parts  of  the  route.  The  Commissioners  may  grant  a 
through  rate,  but,  in  doing  so,  they  must  take  into  consideration 
public  convenience  and  other  matters.  If  a  through  rate  is  granted, 
it  seems  to  me  to  follow  as  a  matter  of  necessity  that  there  must 
be  a  through  booking.  The  converse  of  this  seems  to  me  to  be 
equally  true  ;  and  if  a  through  booking  is  asked  for,  it  must  be 
taken  into  consideration  that  if  it  is  granted  it  follows  as  a  matter 
of  necessity  that  there  must  be  a  grant  of  a  rate  corresponding 
to  the  booking.  If  the  Commissioners  think  that  it  is  for  the 
advantage  of  the  public  that  there  should  be  a  through  booking, 
and  if  they  do  not  interfere  with  the  rate,  it  will,  by  the  granting 
of  the  booking,  be  a  rate  payable  for  the  through  journey,  which 
is,  in  ordinary  language,  a  through  rate.  It  will  be  one  rate  made 
up  of  the  amounts  of  the  rates  over  the  different  parts  of  the  route. 
If  they  consider  that  there  should  be  less  paid  than  the  aggregate 
of  the  rates,  then  they  will  grant  a  reduced  rate  ;  but,  in  either 
case,  there  is  one  rate.  I  think  that,  subject  to  the  consideration 
of  the  conditions  and  limitations  imposed  by  the  statute,  the 
result  may  be  arrived  at  either  by  the  grant  by  the  Commissioners 
of  a  through  booking  or  of  a  through  rate."  Rigby,  L.J.,  appears 
to  have  agreed  with  this  opinion,  with  a  slight  modification  ;  but 
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Lopes,  L.J.,  thought  that  there  might  be  through  booking  without 
a  through  rate. 

What  is  a  Reasonable  Route. 

A  route  which  would  be  reasonable,  if  worked  throughout  by 
one  railway  company,  does  not  become  "  unreasonable  "  because 
two  or  more  companies  are  concerned  in  working  it.  Where  a 
line  formed  part  of  an  alternative  route  between  certain  places, 
and  equal  rates  were  proposed  over  that  route  to  those  existing 
over  the  competitive  routes,  although  time  and  distance  would 
be  saved  in  the  proposed  route,  and  there  would  be  no  saving 
in  the  number  of  transfers  at  junctions,  the  Commissioners  allowed 
the  rates  ;  and  held  the  routes  to  be  reasonable,  as  an  alternative 
route  at  equal  rates  was,  under  the  circumstances,  in  the  interests 
of  the  public  (Swindon,  Marlborough  <§•  Andover  R.  v.  G.W.R., 
1884,  4  Railway  &  Canal  Traffic  Cases  349). 

The  fact  that  a  station  proposed  for  the  exchange  of  traffic  is 
not  convenient  for  such  purpose,  is  a  matter  the  Commissioners 
should  consider  in  deciding  whether  a  proposed  route  is  reasonable 
or  not  (Plymouth,  Devonport  &  South  Western  Junction  R.  v. 
G.W.R.,  1899,  10  Railway  and  Canal  Traffic  Cases  68). 

Amalgamation  of  Railways. 

A  through  rate  higher  than  a  previously  operative  rate  will  not 
be  allowed  merely  because  competition  has  ceased  by  reason  of 
the  competing  railways  being  amalgamated,  for  one  of  the  objects 
of  the  legislation  is  to  prevent  rates  being  raised  by  such  cesser 
of  competition  (Great  Northern  of  Ireland  R.  v.  Belfast  Central  R., 
1880,  3  Railway  and  Canal  Traffic  Cases  411). 

Non-Carrying  Company. 

A  company  may  be  a  forwarding  company,  although  it  does  not 
itself  carry  the  traffic  it  forwards  (Warwick  &  Birmingham  Canal 
Co.  v.  Birmingham  Canal  Co.,  1877,  3  Railway  and  Canal  Traffic 
Cases  113). 

Through  Passenger  Trains. 

In  Barrett  v.  G.N.R.  &  M.R.,  1857,  1  C.B.,  N.S.  423,  it  was 
held  that  to  justify  the  interference  of  the  Court  to  enforce  the 
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running  of  through  trains  on  a  continuous  line  of  railways,  it  must 
be  shown  that  public  convenience  requires  it  and  that  it  can  reason- 
ably be  done.  The  Court  will  not  interfere,  at  the  instance  of  an 
individual,  where  there  is  a  continuous  line  by  which  through 
tickets  may  be  obtained,  though  by  a  somewhat  longer  route, 
but  no  additional  cost  or  serious  loss  of  time  being  thereby  incurred, 
and  no  substantial  inconvenience  being  thereby  occasioned  to  the 
public,  and  where  there  is  no  evidence  of  complaints  having  been 
made  of  the  inadequacy  of  the  existing  accommodation. 

If  two  railway  companies  have  each  a  station  in  a  town,  with 
a  line  of  rails,  used  only  for  goods  traffic,  between  the  two  stations, 
they  may  be  ordered  to  give  a  continuous  passenger  service.  (See 
Uck field  Local  Board  v.  L.B.  6-  S.C.R.  and  S.E.R.,  1875,  2  Rail- 
way and  Canal  Traffic  Cases  214  ;  fames  v.  Taff  Vale  R.,  1881, 
3  Railway  and  Canal  Traffic  Cases  540  ;  Maidstone  Town  Council 
v.  S.E.R.  andL.C.  &  D.R.,  1891,  7  Railway  and  Canal  Traffic 
Cases  99.) 

The  Commissioners  may  order  through  booking  for  passengers 
without  ordering  a  service  of  through  trains  (Sussex  County  Council 
v.  L.B.  &  S.C.R.  and  L.  &  S.W.R.,  1892,  8  Railway  and  Canal 
Traffic  Cases  17). 

Procedure  for  Obtaining  Through  Rate. 

The  company  or  person  requiring  the  traffic  to  be  forwarded 
must  give  written  notice  of  the  proposed  through  route  to  each 
forwarding  company,  stating  both  its  amount  and  the  route  by 
which  the  traffic  is  proposed  to  be  forwarded  ;  and  when  a  com- 
pany give  such  notice  it  must  also  state  the  apportionment  of  the 
through  rate.  The  proposed  through  rate  may  be  per  truck  or  per  ton. 

Each  forwarding  company  must,  within  a  prescribed  time  after 
the  receipt  of  the  notice,  state  whether  they  agree  to  the  rate  and 
route,  and,  if  they  object,  the  grounds  of  the  objection.  If  no 
objection  is  made,  the  rate  comes  into  operation.  If  an  objection 
is  made,  the  Commissioners  must  decide  the  question,  and  in 
arriving  at  a  decision  must  be  guided  by  the  matters  already 
referred  to  (Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet. 
c.  25),  Sec.  25). 

An  order  for  facilities  for  through  traffic  may  be  made  against 
two  or  more  companies  (Dublin,  Wicklow  &  Wexford  R.  v.  Mid- 
land Great  Western  R.  of  Ireland,  1892,  8  Railway  and  Canal 
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Traffic  Cases  39),  or  it  may  be  directed  to  one  company,  on  the 
application  of  another  company  (Solway  Junction  R.  v.  CaledonianR., 
1894,  8  Railway  and  Canal  Traffic  Cases  177) ;'  and  where  through 
rates  are  in  existence,  a  company  may  be  ordered  to  desist  from 
unreasonably  hindering  the  traffic  to  or  from  the  other  company 
(Great  Northern  of  Ireland  R.  v.  Donegal  R.,  1907,  11  Railway 
and  Canal  Traffic  Cases  47). 

A  railway  company  owning  a  line  that  is  worked  by  another 
company,  and  which  has  no  rolling-stock  of  its  own,  may  yet  ask 
for  through  rate  facilities  (G.W.R.  v.  Central  Wales  R.,  1882, 
10  Q.B.D.  231  ;  Greenock  &  Wemyss  Bay  R.  v.  Caledonian  R., 
1878,  3  Railway  and  Canal  Traffic  Cases  145) ;  and  so  may  a  canal 
company  authorised  to  construct  lines  of  railway  on  its  land  and 
to  charge  tolls  for  their  use  (Manchester  Ship  Canal  Co.  v.  M.R., 
1897, 10  Railway  and  Canal  Traffic  Cases  54).  As  to  dock  companies, 
see  p.  183,  ante. 

Apportionment  of  Through  Rates. 

On  a  through  rate  being  ordered,  the  companies  concerned  may 
apportion  the  rate  as  between  themselves  ;  if  they  cannot  agree 
the  apportionment  of  the  through  rate  will  be  determined  by  the 
Commissioners,  who,  in  so  doing,  must  take  into  consideration  all 
the  circumstances  of  the  case,  including  any  expenses  incurred 
in  respect  of  the  construction,  maintenance,  or  working  of  the 
route,  or  any  part  of  the  route,  as  well  as  any  special  charges 
which  any  company  may  have  been  entitled  to  make  in  respect 
thereof.  They  cannot,  however,  compel  a  company  to  accept 
a  rate  lower  than  the  mileage  rate  it  is  already  legally  charging 
(see  p.  197,  ante) ;  but  subject  thereto,  they  have  full  power  to 
decide  that  any  proposed  through  rate  is  just  and  reasonable, 
notwithstanding  that  a  less  amount  is  allotted  to  any  forwarding 
company  out  of  such  through  rate  than  the  maximum  rate  such 
company  is  entitled  to  charge,  and  to  allow  and  apportion  such 
through  rate  accordingly  (Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  Sees.  25,  26). 

The  Railway  Commissioners  have  no  jurisdiction,  under  Section  25 
of  the  Railway  and  Canal  Traffic  Act,  1888,  or  otherwise,  on  the 
application  of  a  railway  company,  to  re-apportion,  as  between 
railway  companies  themselves,  existing  through  rates,  which  have 
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already  been  apportioned  between  the  different  carrying  com- 
panies, inasmuch  as  the  reasonable  facility  to  the  public  continues 
the  same  so  long  as  the  through  rate  exists  and  the  total  amount 
thereof  remains  unaltered  (Manchester  Ship  Canal  Co.  v.  L.  & 
N.W.R.,  1911,  1  K.B.  657). 

In  apportioning  the  rate,  the  charge  which  a  company  may 
make  for  short  distances  under  its  special  Act  is  to  be  taken  into 
account  in  favour  of  such  a  company  (Tal-y-llyn  R.  v.  Cambrian  R., 
1886,  5  Railway  &  Canal  Traffic  Cases  122). 

When  a  railway  company  have  agreed  rates  from  a  port  to 
inland  towns  with  other  companies  in  their  joint  interest,  such 
rates  should  not  be  treated  as  local  rates  of  that  company,  so  as 
to  compel  them  to  carry  to  the  common  point  from  another  port 
at  rates  equal,  distance  for  distance,  to  such  agreed  rates 
(Manchester  Ship  Canal  Co,  v.  M.R.,  1897,  10  Railway  &  Canal 
Traffic  Cases  54). 

Sidings  and  Private  Branch  Lines. 

Until  the  year  1904,  it  was  not  clear  how  far  the  obligation 
imposed  upon  a  railway  company  to  provide  facilities  extended 
to  private  sidings  and  branch  lines.  Under  Section  76  of  the 
Railway  Clauses  Consolidation  Act,  1845,  (8  &  9  Viet.  'c.  20), 
a  person  who  had  land  adjoining  a  railway  could  construct  a 
sidings  or  branch  railway  on  his  land,  for  the  purpose  of  bringing 
trucks,  etc.,  on  to  and  from  the  railway,  and  the  railway  company 
was  required  to  make  the  necessary  connection  at  his  expense, 
if  that  could  be  done  with  safety  to  the  public,  and  without  injury 
to  the  railway  or  inconvenience  to  the  traffic  thereon.  The  com- 
pany was  not  bound  to  make  the  connection  in  any  place  which 
had  been  set  apart  for  any  specific  purpose  with  which  such  com- 
munication would  interfere,  nor  upon  any  inclined  plane  (i.e.,  an 
incline  which  is  so  great  as  to  make  a  connection  there  unreason- 
able), or  bridge,  nor  in  any  tunnel ;  and  the  persons  making  or 
using  the  siding  or  branch  railway  were  to  be  subject  to  the 
bye-laws  and  regulations  of  the  company. 

The  Act  of  1845,  it  must  be  remembered,  was  passed  at  a  time 
when  the  idea  was  that  railways  would  mainly,  or,  at  least,  largely, 
be  used  as  a  sort  of  highway  for  the  passage  of  their  customers' 
vehicles  ;  and  in  several  cases,  notably  in  Lancashire  Brick  & 
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Terra  Cotta  Co.  v.  L.  &  Y.R.,  1902,  1  K.B.  651,  it  was  held  that 
Section  76  was  applicable  only  to  communications  required  by  the 
owners  of  the  siding  or  branch  for  the  purpose  of  using  the  railway 
with  their  own  engines  and  vehicles,  and  did  not  entitle  an  adjoining 
owner  who  made  a  siding  to  demand  communication  with  the  rail- 
way for  the  purpose  of  establishing  a  claim  to  facilities  for  his 
traffic.  In  Cowan  v.  N.B.R.,  1901,  38  S.L.R.  514,  a  similar  deci- 
sion had  been  given  as  regards  railways  in  Scotland,  the  Court  of 
Session  holding  that  the  owner  of  a  private  siding  had  no  other 
right  than  to  use  the  railway  as  a  highway  for  his  own  engines  and 
carriages  on  payment  of  tolls. 

These  cases  did  not  deal  with  the  question  of  the  rights  of  a 
siding's  owner  to  facilities  under  Section  2  of  the  Act  of  1854. 
The  point  had  been  considered  in  several  cases,  and  the  opinion 
had  been  expressed  that  Section  2  applied  to  a  siding.  The  matter, 
however,  was  put  beyond  doubt  by  the  passing  of  the  Railways 
(Private  Sidings)  Act,  1904  (4  Edw.  VII,  c.  19),  which  provided 
that  the  reasonable  facilities  which  every  railway  company  is 
bound  to  afford  under  Section  2  of  the  Act  of  1854,  as  amended 
or  explained  by  subsequent  legislation,  should  include  reasonable 
facilities  for  the  junction  of  private  sidings  or  private  branch  rail- 
ways with  any  railway  belonging  to  or  worked  by  any  such  com- 
pany ;  and  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  traffic  upon  and  from  those  sidings  or  branch  railways. 

Jurisdiction  of  Commissioners. 

The  Railway  and  Canal  Commissioners  may  at  any  time  review 
and  rescind,  or  vary,  any  order  made  by  them  under  this  Act,  on 
the  application  of  any  party  to  the  order ;  but,  before  such  an 
application  is  entertained  by  the  Commissioners,  the  applicant 
must  show  to  the  Commissioners,  in  manner  provided  by  rules 
made  or  to  be  made  for  the  purpose  under  Section  20  of  the  Rail- 
way and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  that  there 
is  a  prima  facie  case  for  the  application  [Railways  (Private  Sidings) 
Act,  1904  (4  Edw  VII,  c.  19),  Sect.  3].  (See  Rule  made  under  above 
authority  on  24th  January,  1905.) 

If  a  railway  company's  special  Act  of  Parliament  contains  pro- 
visions as  to  private  sidings  and  branches,  the  Commissioners  have 
jurisdiction  to  deal  with  any  complaint  about  them  as  if  it  was 
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a  complaint  as  to  reasonable  facilities  not  being  given  (Railway 
and  Canal  Traffic  Act,  1888  (50  &  52  Viet.  c.  25),  Sec.  9). 

Jurisdiction  of  Board  of  Trade. 

Should  the  siding  owner  and  the  railway  company  not  be  able 
to  agree  as  to  the  proper  place  for  the  connection,  the  Board  of 
Trade  may  decide  the  matter  [Railway  Regulation  Act,  1840 
(3  &  4  Viet.  c.  97),  Sec.  19].  A  passenger  railway  will  not  be 
ordered  to  make  a  connection  unless  the  Board  of  Trade  is  satis- 
fied that  it  can  be  done  without  endangering  the  public  safety. 
[See  Railway  Regulation  Act,  1842  (5  &  6  Viet.  c.  55),  Sec.  12, 
which  also  provides  that  a  railway  is  not  to  be  regarded  as  a 
passenger  railway  if  more  than  two-thirds  of  its  revenue  is  derived 
from  mineral  traffic.] 

Junction  must  be  Safe  and  Convenient. 

The  limitation  of  the  right  of  communication  between  siding 
and  railway  to  places  where  the  communication  can  be  made  with 
safety  to  the  public  and  without  injury  to  the  railway,  and  with- 
out inconvenience  to  the  traffic  thereon,  does  not  relate  solely 
to  the  structural  difficulties  of  making  the  connection,  but  refers 
also  to  difficulties  arising  from  working  the  traffic  on  the  railway 
(Lancashire  Brick  6-  Terra  Cotta  Co.  v.  L.  &  Y.R.,  1902, 
1  K.B.  651 ;  but  see  Richard  v.  G.W.R.,  1900,  11  Railway  and 
Canal  Traffic  Cases  133).  The  railway  company  will  not  be  obliged 
to  make  a  siding  connection  at  a  station  (see  Bell  v.  M.R.,  1859, 
3  De  G.  &  J.  673) ;  and,  of  course,  its  special  Act  may  make  it 
discretionary  whether  it  shall  make  a  branch  railway.  (See  G.  W.  R. 
v.  The  Queen,  1853,  1  E.  &  B.  874.) 

If  a  railway  company  improperly  removes  a  connection  with  a 
private  siding,  it  may  be  ordered  to  restore  the  connection  at  its 
own  cost  (Partway  v.  Colne  Valley  &  Halstead  R.,  1891,  7  Railway 
and  Canal  Traffic  Cases  102 ;  and  see  Land  v.  Birkenhead  R., 
1859,  John.  500). 

In  John  Greenwood  <§•  Sons,  Ltd.  v.  Cheshire  Lines  Committee, 
1908,  13  Railway  and  Canal  Traffic  Cases,  169,  a  connection  between 
a  proposed  siding  and  a  railway  was  disallowed,  because  it  would 
cause  serious  inconvenience  to  the  traffic  on  the  railway ;  and  in 
other  cases  it  has  been  decided  that  junction  with  private  sidings 
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will  not  be  ordered  if  the  result  would  be  dangerous  to  the  public, 
or  obstructive  to  the  other  traffic  on  the  main  line  (see,  e.g.,  Dublin 
Whiskey  Distillery  Co.,  Ltd.  v.  Midland  Great  Western  Railway 
of  Ireland,  1881,  4  Railway  and  Canal  Traffic  Cases  32). 

Refusal  to  Haul  Trucks. 

Where  the  railway  company  had  refused  to  accept  and  haul  the 
trucks  of  the  owner  of  a  private  siding  which  had  been  properly 
constructed  under  the  supervision  of  the  railway  company's 
engineer,  and  such  trucks  had  been  placed  as  near  as  possible 
to  the  junction  between  the  siding  and  the  main  line,  and  had 
been  properly  arranged  and  the  siding  kept  clear  of  obstacles, 
it  was  held  not  to  have  afforded  reasonable  facilities  (Watkinson 
v.  Wrexham,  Mold  6-  Connah's  Quay  R.  (No.  2),  1880,  3  Railway  and 
Canal  Traffic  Cases  446).  In  this  case,  the  railway  company  was 
ordered  to  properly  work  and  manage  the  railway,  and  to  provide 
sufficient  locomotives  and  labour  for  that  purpose,  and  not  unduly 
to  detain  the  applicant's  unloaded  trucks,  and  to  haul  away  with 
regularity  and  dispatch  from  the  siding  loaded  trucks  properly 
placed  ready  for  removal. 

Enforcing  Agreement  to  Construct  Sidings. 

^Specific  performance  will  be  granted  of  a  contract  by  a  railway 
company  to  make  a  private  siding.  (See  Todd  v.  Midland  Great 
Western  R.  of  Ireland,  1881,  9  L.R.  Ir.  85  ;  Firth  v.  M.R.,  1875, 
L.R.  20  Eq.  100  ;  Greene  v.  West  Cheshire  R.,  1871,  L.R.  13  Eq.  44.) 
If  the  agreement  is  to  provide  a  siding,  the  company  will  not  be 
obliged  to  build  sheds  for  the  shelter  of  goods,  etc.  (Lytton  v. 
G.N.R.,  1855,  4  W.R.  441,  nor  to  provide  labour  for  the  working 
of  the  traffic  on  the  siding  (Kennedy  v.  Glasgow  &  South  Western  R., 
1905,  8  F.  (Ct.  of  Sess.)  13).  As  to  agreements  for  sidings,  refer- 
ence may  be  made  to  the  cases  of  Richard  v.  G.W.R.,  1900,  11  Rail- 
way and  Canal  Traffic  Cases  133 ;  and  Earl  of  Portsmouth  v. 
L.  &  S.W.R.,  1902,  18  T.L.R.  793. 

Damages  for  not  Affording  Facilities. 

It  would  seem  that  an  action  for  damages  does  not  lie  in  respect 
of  a  breach  of  duty  to  provide  reasonable  facilities  (Denaby  Main 
Colliery  Co.,  Ltd.  v.  M.S.  &  L.R.,  1885,  11  App.  Cas.  97).  The 
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remedy  is  to  apply  to  the  Commissioners  under  Section  3  of  the 
Act  of  1854.  On  such  a  complaint,  the  Commissioners  have  power 
to  give  the  complaining  party  damages.  Where  the  Cmmissioners 
have  jurisdiction  to  hear  and  determine  any  matter,  they  may,  in 
addition  to  or  in  substitution  for  any  other  relief,  award  to  any 
complaining  party  who  is  aggrieved  such  damages  as  they  find  him 
to  have  sustained  ;  and  such  award  of  damages  shall  be  in  com- 
plete satisfaction  of  any  claim  for  damages,  including  repayment 
of  overcharges,  which,  but  for  this  Act,  such  party  would  have 
had  by  reason  of  the  matter  of  complaint.  Provided  that  such 
damages  shall  not  be  awarded  unless  complaint  has  been  made  to 
the  Commissioners  within  one  year  from  the  discovery  by  the 
party  aggrieved  of  the  matter  complained  of.  The  Commissioners 
may  ascertain  the  amount  of  such  damages,  either  by  trial  before 
themselves,  or  by  directing  an  inquiry  to  be  taken  before  one  or 
more  of  themselves,  or  before  some  officer  of  their  Court  (Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  12). 

When  a  member  of  the  public  having  the  right  to  use  a  railway 
or  a  station  has  reason,  or  without  reason  thinks  fit,  to  complain 
that  some  facility  which  he  ought  to  have  has  been  withheld  from 
him,  and  that  an  undue  preference  had  been  given  to  others  in  the 
same  position,  a  court  of  law  can  give  him  no  remedy.  He  must 
resort  to  the  tribunal  which  the  Legislature  has  constituted  for 
that  purpose — the  Railway  Commissioners — and  until  they  have 
decided  in  his  favour,  he  is  not  in  a  position  to  say,  and  the  Court 
would  not  be  justified  in  holding,  that  he  stands  possessed  of  the 
right  which  he  asserts  (per  Lord  Watson  in  Perth  General  Station 
Committee  v.  Ross,  1897,  App.  Cas.  479). 

Private  Railways. 

The  obligations  dealt  with  in  this  section  do  not  apply  to  a 
private  railway  on  private  property,  which  is  used  only  for  the 
owner's  own  convenience  and  not  for  the  carriage  of  passengers 
(Matson  v.  Baird,  1878,  3  App.  Cas.  1082). 


SECTION   II 

UNDUE   PREFERENCE 

Duty  of  Company  not  to  Favour. 

A  RAILWAY  company  must  not  discriminate  between  its 
customers,  nor  treat  one  individual  or  class  better  than  it  is  pre- 
pared, given  similar  circumstances,  to  treat  another.  Since  a 
company  has  a  virtual  monopoly  over  the  area  it  serves,  the  public 
interest  demands  that  that  monopoly  should  not  be  exercised 
unfairly.  It  has  already  been  shown  that  a  company  can  be  com- 
pelled to  give  proper  facilities  for  the  public  service  (see  pp.  182 
el  seq.,  ante) ;  and  the  present  section  is  concerned  with  the  duty  of 
the  company  to  afford  those  facilities  impartially,  or  with  the 
obligation  not  to  give  an  undue  preference  in  either  rates  or 
services. 

Statutory  Prohibition. 

Within  statutory  limits  (see  p.  237,  post),  the  charges  a  railway 
company  may  make  are  largely  within  its  discretion  :  it  may  vary 
its  rates  to  suit  any  special  circumstances  of  the  traffic,  or  it  may 
reduce  rates  to  attract  traffic,  or  offer  special  facilities  with  that 
object,  provided  the  prohibition  against  undue  preference  is 
observed.  The  prohibition  is  stated  in  Section  90  of  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  as  being  that, 
subject  to  the  statutory  limitations,  a  railway  company  may,  from 
time  to  time,  alter  or  vary  the  tolls  by  the  special  Act  authorised 
to  be  taken,  either  upon  the  whole  or  upon  any  particular  portions 
of  the  railway,  as  they  shall  think  fit ;  provided  that  all  such  tolls 
be  at  all  times  charged  equally  to  all  persons,  and  after  the  same 
rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of  all 
passengers,  and  of  all  goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing 
only  over  the  same  portion  of  the  line  of  railway  under  the  same 
circumstances ;  and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made,  either  directly  or  indirectly,  in  favour  of  or  against 
any  particular  company  or  person  travelling  upon  or  using  the 
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railway.  This  section  must  be  read  in  conjunction  with  Section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31), 
which  (inter  alia)  enacts  that  a  railway  or  canal  company  must 
not  make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever  ;  nor 
subject  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever.  By  Section  55  of  the  Rail- 
way and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  the  expres- 
sion "  undue  preference "  includes  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect,  in  favour  of  or  against 
any  person  or  particular  class  of  persons,  or  any  particular 
description  of  traffic. 

Effect  of  the  Enactments. 

Although  Section  90  of  the  Act  of  1845  in  terms  applies  to 
"  tolls  "  only,  the  word  has  not  here  the  restricted  meaning  that 
has  been  given  to  it  in  other  places  (see,  e.g.,  p.  169,  ante),  and  is 
not  limited  to  tolls,  strictly  so-called,  but  applies  to  traffic  rates 
and  charges  generally  (see  per  Lord  Blackburn  in  L.  6-  N.W.R. 
v.  Evershed,  1878,  3  App.  Cas.,  £t  p.  1038) ;  and  the  effect  of 
the  enactments  is  that  a  charge  made  by  a  railway  company 
against  A,  for  services  rendered  by  the  company  to  him,  must 
not  be  greater  than  the  charge  made  by  the  same  company  against 
B  for  rendering  him  services  of  the  like  nature.  Thus,  where 
three  railways  had  stations  in  a  town,  by  any  one  of  which  goods 
could  be  sent  to  any  part  of  the  kingdom,  and  certain  firms  of 
brewers  had  sidings  communicating  with  one  of  the  railways,  and 
the  other  railways  made  certain  concessions  to  such  brewers  in 
order  to  compete  with  that  railway,  but  made  no  such  concession 
to  firms  who  had  no  sidings  on  that  railway,  it  was  held  that  there 
had  been  an  inequality  and  undue  preference  in  favour  of  the 
sidings-owning  firms  (L.  &  N.W.R.  v.  Evershed,  supra).  In  his 
judgment  in  this  case,  Lord  Cairns,  L.C.,  said  :  "It  appears  to  me 
that  the  question,  in  cases  like  the  present,  must  always  be  simply 
this  :  Is  the  plaintiff  in  the  action  obliged  to  pay  one  sort  of 
remuneration  for  services  which  the  railway  company  performs 
for  him,  while  the  company  performs  the  same  services  for  other 
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traders  either  for  less  remuneration  or  for  no  remuneration  at  all  ? 
Undoubtedly,  the  railway  company,  in  the  collecting,  loading,  and 
delivering  of  goods,  performed  identically  the  same  services  for  the 
plaintiff  as  for  the  two  other  firms  of  brewers  who  have  been 
referred  to.  Now,  as  a  matter  of  policy  and  expediency,  it  may 
well  be  that  the  railway  company  have  good  reasons  for  treating 
those  other  firms  in  the  way  they  do ;  it  may  be  that  if  they  do 
not  do  that,  those  other  firms,  from  the  natural  advantages  of  the 
situation  which  they  have  been  able  to  occupy,  will  send  their 
goods  by  another  railway  and  not  by  the  railway  of  this  company. 
But  with  these  considerations  the  plaintiff  has  nothing  whatever 
to  do.  That  is  exactly  one  of  those  things  which  Parliament  has 
not  left  open  to  railway  companies  to  judge  of — whether  in  that 
way  they  will  equalise  their  capacity  for  competing  with  other 
lines  or  not.  The  clear  and  undoubted  right  of  a  public  trader  is 
to  see  that  he  is  receiving  from  a  railway  company  equal  treat- 
ment with  other  traders  of  the  same  kind,  doing  the  same  business 
and  supplying  the  same  traffic." 

When  Lower  Rate  will  be  Justified. 

Where,  however,  a  customer  undertakes  to  supply  large  quanti- 
ties of  goods  for  carriage,  or  in  a  particularly  convenient  form 
(e.g.,  in  full  train  loads),  it  will  not  necessarily  be  an  undue  prefer- 
ence to  charge  him  less  than  the  usual  rate,  if  the  lower  charge  is 
also  open  to  all  others  who  are  willing  to  act  in  a  similar  manner. 
In  Nicholson  v.  G.W.R.,  1858,  5  C.B.,  N.S.  366,  it  was  laid  down 
that  it  is  competent  to  a  railway  company  to  enter  into  special 
agreements  whereby  advantages  may  be  secured  to  individuals 
in  the  carriage  of  goods  upon  the  railway,  where  it  is  made  clearly 
to  appear  that,  in  entering  into  such  agreements,  the  company 
have  only  the  interests  of  the  proprietors  and  the  legitimate  increase 
of  the  profits  of  the  railway  in  view ;  and  the  consideration  given 
to  the  company  in  return  for  the  advantages  afforded  by  them  are 
adequate,  and  the  company  are  willing  to  afford  the  same  facilities 
to  all  others  upon  the  same  terms.  The  2nd  Section  of  the  Rail- 
way and  Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31),  is  not  con- 
travened by  a  railway  company  carrying  at  a  lower  rate,  in  con- 
sideration of  a  guarantee  of  large  quantities  and  full  train-loads  at 
regular  periods,  provided  the  real  object  of  the  company  is  to 
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obtain  thereby  a  greater  remunerative  profit,  by  the  diminished 
cost  of  carriage,  although  the  effect  may  be  to  exclude  from  the 
lower  rate  those  persons  who  cannot  give  such  a  guarantee. 

Competing  Traders. 

In  Huckleton  Main  Colliery  Co.  v.  H.  6-  B.R.,  1903,  12  Railway 
and  Canal  Traffic  Cases  63,  the  colliery  company  sent  coal  over 
the  defendants'  railway  to  the  defendants'  dock  at  Hull,  a  distance 
of  about  51  miles,  and  were  charged  2s.  7d.  a  ton.  A  competing 
colliery  sent  coal  to  the  same  dock,  a  distance  of  about  56  miles, 
and  were  charged  :  (a)  For  any  quantity  up  to  200,000  tons  a  year, 
2s.  5d.  per  ton  ;  (b)  from  200,000  to  300,000  tons  a  year,  2s.  4d. 
per  ton ;  (c)  for  any  quantity  above  300,000  tons  a  year,  2s.  3d. 
per  ton.  These  rates  were  charged  to  that  company  under  a 
guarantee  given  to  the  railway  company  to  send  a  minimum 
quantity  of  200,000  tons  of  shipment  coal  per  annum,  which,  in 
fact,  came  up  to  about  500,000  tons  per  annum  during  many 
years.  The  applicants  sent  only  some  60,000  tons  of  coal  a  year, 
and  it  was  proved  that  in  the  case  of  shipment  coal  it  was  necessary 
that  there  should  be  a  large  and  constant  supply,  so  that  the 
railway  company  could  make  their  shipment  arrangements  with 
certainty  and  regularity ;  and,  further,  that  the  railway  com- 
pany were  willing  to  carry  the  applicants'  coal  at  the  same  rates 
as  the  other  company's  coal,  if  the  applicants  would  give  a  like 
guarantee  as  to  quantity.  The  Court  held  that,  under  the  cir- 
cumstances, the  difference  of  2d.  a  ton  up  to  200,000,  and  the  still 
greater  difference  for  larger  tonnage,  were  justified,  such  differ- 
ences being  made  by  the  railway  company  in  good  faith  for  the 
protection  of  their  own  interest,  and  in  the  belief  that  the 
guarantee  was  worth  the  difference  to  them.  It  is  probable  that 
such  a  difference  would  not  be  justified  if  the  applicants  sent 
quantities  of  coal  comparable  to  those  which  the  other  company 
sent,  and  promised  from  month  to  month,  without  any  guarantee, 
a  sufficient  continuance  of  supply  to  enable  the  railway  company 
to  make  all  necessary  arrangements  for  shipment. 

Matters  to  be  Considered. 

Under  Section  27  of  the  Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  see  p.  215,  post,  the  Court  will  take  into  con- 
sideration any  circumstance  which  makes  it  better  worth  the  while 
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of  the  railway  company  to  carry  the  traffic  of  one  trader,  rather 
than  the  traffic  of  another.  (See  also  Strick  v.  Swansea  Canal  Co., 
1864,  16  C.B.,  N.S.  245  ;  Greenop  v.  S.E.R.,  1876,  2  Railway  and 
Canal  Traffic  Cases  319 ;  Rhymney  Iron  Co.  v.  Rhymney  R.,  1888, 
6  ibid.  60 ;  Mansion  House  Association  v.  L.  &  S.W.R.,  1895, 
1  Q.B.  927.) 

Agreement  to  Employ  Railway. 

It  is  not  a  legitimate  ground  for  giving  a  preference  to  one 
customer  that  he  engages  to  employ  other  lines  of  the  railway 
company  for  the  carriage  of  traffic  distinct  from  and  unconnected 
with  the  goods  in  question  ;  and  it  is  an  undue  preference  and 
unreasonable  to  charge  more  or  less  for  the  same  service,  according 
to  whether  the  customer  agrees  to  bind  himself  to  employ  the 
company  in  other  and  totally  distinct  business  (Baxendale  v. 
G.W.R.,  1858,  5  C.B.,  N.S.  309)  ;  and  the  fact  that  a  customer 
agrees  to  send  his  traffic  exclusively  over  the  company's  railway 
for  a  long  period  will  not  alone  justify  a  preferential  rate  (Diphwys 
Casson  Slate  Co.  v.  Festiniog  R.,  1874,  2  Railway  and  Canal  Traffic 
Cases  73). 

Application  of  Requirement  as  to  Equality  of  Charge. 

The  requirement  as  to  equality  of  charges,  it  must  be  observed, 
only  relates  to  traffic  (a)  passing  over  the  same  portion  of  the 
line  of  railway,  that  is  between  the  same  points  of  departure  and 
arrival ;  (b)  of  the  same  description  ;  and  (c)  carried  under  the 
same  circumstances. 

The  Same  Journey. 

The  provision  requiring  equality  of  charges  for  goods  applies 
only  to  goods  passing  between  the  same  points  of  departure  and 
arrival,  and  passing  over  no  other  part  of  the  line.  Mere  inequality 
in  the  rate  of  charge  when  unequal  distances  are  traversed  does  not 
constitute  a  preference  inconsistent  with  the  terms  of  Section  90  of 
the  Act  of  1845.  Therefore,  a  railway  company  that  carries  coals 
from  a  group  of  collieries  situate  at  different  points  along  its  line,  and 
charges  all  the  collieries  one  uniform  set  of  rates  in  respect  of  such 
carriage,  is  not  infringing  the  provisions  of  that  section,  and  is  not 
giving  undue  preference  or  prejudice  as  against  the  owners  of  the 
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colliery  lying  nearest  to  the  point  of  arrival  (Denaby  Main  Collieries 
Co.  v.  M.S.  &  L.R.,  1885,  11  App.  Cas.  97).  Further,  it  is  only  to 
traffic  on  a  railway  or  canal  that  the  provision  applies,  and  con- 
sequently the  Railway  Commissioners  have  no  power  to  prevent 
a  dock  company  charging  preferential  dock  dues  (Shaw,  Savitt 
6-  Albion  Co.  v.  E.  6-  W.  India  Dock  Co.,  1888,  6  Railway  and 
Canal  Traffic  Cases  94). 

Goods  of  the  Same  Description. 

By  goods  of  the  "  same  description  "  is  meant  goods  of  the  same 
description  for  the  purposes  of  carriage,  not  necessarily  goods  of 
the  same  actual  nature.  Thus,  in  Sutton  v.  G.W.R.,  1868,  L.R. 
4  H.L.  226,  where  the  railway  company  charged  a  firm,  who  were 
engaged  in  the  carrying  business,  a  higher  rate  than  they  did  to 
other  customers  for  the  carriage  of  packages  containing  a  number 
of  small  parcels,  it  was  held  that  the  railway  company  had  offended 
against  the  provisions  of  Section  90,  by  charging  more  to  the 
carrier  firm  than  to  general  merchants  for  the  carriage  of  such 
parcels  (see  also  p.  76,  ante) ;  and  it  has  been  considered  that  this 
decision  justifies  the  statement,  as  a  proposition  of  law,  that 
packed  parcels,  whatever  their  contents,  are  goods  of  the  same 
description  for  the  purposes  of  Section  90.  The  statement  must, 
however,  be  received  with  some  caution,  since  it  is  not  difficult 
to  suppose  cases  in  which  the  contents  of  packed  parcels  might 
make  all  the  difference  as  to  the  right  of  the  railway  company  to 
levy  a  differential  rate. 

A  preferential  rate  may  be  justified  by  the  fact  that  goods  from 
a  particular  place  were  so  packed  as  to  be  easily  handled,  provided 
the  company  be  prepared  to  grant  the  same  terms  to  traders  in 
other  places,  if  they  would  pack  their  goods  in  the  same  way 
(Guernsey  Mutual  Transport  Co.  v.  L.B.  &  S.C.R.,  1909, 
24  T.L.R.  318). 

Similar  Circumstances. 

The  circumstances  have  to  be  regarded  and  compared  with 
respect  to  what  services  the  railway  company  renders  in  respect 
of  the  carriage  of  the  goods,  not  as  regards  something  extraneous 
to  the  company  (e.g.,  the  ultimate  destination  of  the  goods). 

As  a  general  rule,  similar  charges  should  be  made  for  similar 
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services  (Timnt  &  Son  v.  N.E.R.,  1901,  11  Railway  and  Canal 
Traffic  Cases,  214)  ;  and  Section  27  of  the  Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  throws  upon  the  railway 
company  the  onus  of  showing  that  a  difference  in  charge  does 
not  amount  to  an  undue  preference.  The  Section  provides : 
"  Whenever  it  is  shown  that  any  railway  company  charge  one 
trader  or  class  of  traders,  or  the  traders  in  any  district,  lower  tolls, 
rates,  or  charges  for  the  same  or  similar  merchandise,  or  lower 
tolls,  rates,  or  charges  for  the  same  or  similar  services,  than  they 
charge  to  other  traders,  or  classes  of  traders,  or  to  the  traders  in 
another  district,  or  make  any  difference  in  treatment  in  respect 
of  any  such  trade  or  traders,  the  burden  of  proving  that  such 
lower  charge  or  difference  in  treatment  does  not  amount  to  an 
undue  preference  shall  lie  on  the  railway  company  "  (Railway  and 
Canal  Traffic  Acts,  1888  (51  &  52  Viet.  c.  25),  Sec.  27  (1)). 

What  the  Commissioners  must  Consider. 

In  deciding  whether  a  lower  charge  or  difference  in  treatment 
does  or  does  not  amount  to  an  undue  preference,  the  Court  having 
jurisdiction  in  the  matter,  or  the  Commissioners,  as  the  case  may 
be,  may,  so  far  as  they  think  reasonable,  in  addition  to  any  other 
considerations  affecting  the  case,  take  into  consideration  whether 
such  lower  charge  or  difference  in  treatment  is  necessary  for  the 
purpose  of  securing  in  the  interests  of  the  public  (i.e.,  of  the  public, 
or  any  considerable  portion  of  the  population  of  the  locality  or 
district,  as  opposed  to  the  interests  of  an  individual  or  an  associa- 
tion of  individuals  (Liverpool  Corn  Traders'  Association  v.  G.W.R., 
1892,  8  Railway  and  Canal  Traffic  Cases,  114 ;  and  see  Castle  Steam 
Trawlers,  Ltd.  v.  G.W.R.,  1908,  24  T.L.R.  317) )  the  traffic  in  respect 
of  which  it  is  made,  and  whether  the  inequality  cannot  be  removed 
without  unduly  reducing  the  rates  charged  to  the  complainant  : 
provided  that  no  railway  shall  make,  nor  shall  the  Court  or  the 
Commissioners  sanction  any  difference  in  the  tolls,  rates,  or  charges 
made  for,  or  any  difference  in  the  treatment  of,  home  and  foreign 
merchandise,  in  respect  of  the  same  or  similar  services  (Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  27  (2)). 
This  section  does  not  prohibit  all  inequalities  in  rates  as  between 
home  and  foreign  merchandise.  If  the  facts  would  justify  a  differ- 
ence between  the  goods  if  both  had  been  home  merchandise,  the 
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railway  may  justify  a  difference  on  such  facts  where  home  and 
foreign  goods  are  compared  (Mansion  House  Association  v.  L.  & 
S.W.R.,  1895,  1  Q.B.  927).  In  the  case  just  cited,  it  was  com- 
plained that  the  railway  company  gave  an  undue  preference  to 
foreign  over  home  produce  in  carriage  between  Southampton  and 
London.  But  the  company  showed  that  the  foreign  goods  were 
sent  in  large  quantities  and  in  full  truck  loads,  and  so  packed  as 
to  economise  space,  and  that  the  trains  were  run  through  to 
London  without  stopping.  The  home  product  was  received  in 
small  quantities  and  was  badly  packed,  and  had  to  be  collected 
at  the  various  stations  on  the  route.  It  was  held  that  the 
company  could  rely  on  these  facts  in  justification  of  a  lower  rate. 

Discretion  of  Commissioners. 

The  Court  or  the  Commissioners  shall  have  power  to  direct  that 
no  higher  charges  shall  be  made  to  any  person  for  services  in  respect 
of  merchandise  carried  over  a  less  distance,  than  is  made  to  any 
other  person  for  similar  services  in  respect  of  the  like  description 
and  quantity  of  merchandise  carried  over  a  greater  distance  on 
the  same  line  of  railway  (Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  Sec.  27  (3) ). 

Effect  of  Section  27  of  the  Act  of  1888. 

In  giving  judgment  in  Fair-weather  &  Co.  v.  York  Corporation, 
1900,  11  Railway  and  Canal  Traffic  Cases,  211,  Wright,  J., 
expressed  the  extended  powers  conferred  upon  the  Commissioners 
by  Section  27  of  the  Act  of  1888.  Before  that  Act,  he  said,  we 
should  have  had  to  regard  only  one  consideration,  whether  the 
difference  in  charge  could  be  justified  by  differences  in  the  way 
in  which  the  traffic  of  one  firm,  as  compared  with  that  of  another, 
had  to  be  conducted ;  or  differences  affecting  profit  received  from 
the  traffic,  as,  for  instance,  if  there  were  greater  quantities  sent 
by  one  person  in  consideration  of  a  lower  price,  or  things  of  that 
kind  connected  with  the  traffic  itself.  Now  we  are  much  more 
at  large.  Under  Section  27,  we  are  to  consider  not  merely  the 
matters  which  we  could  have  considered  before,  but  also  the  public 
interest.  We  are  further  to  take  into  consideration  "  any  other 
considerations  affecting  the  case,"  words  as  wide  as  possible. 
(See  also  the  remarks  of  the  same  learned  judge  in  Charrington, 
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Sells  (§•  Co.  v.  M.R.,  1901,  11  Railway  and  Canal  Traffic  Cases, 
at  p.  227.)  Section  27  does  not  affect  the  duty  of  the  Commis- 
sioners to  take  into  consideration  any  matter  they  would  have 
had  to  take  into  account  before  the  Act  was  passed  (Phipps  v. 
L.  &  N.W.R.,  1892,  2  Q.B.  229). 

It  is  undue  preference,  not  a  mere  preference,  that  is  aimed  at 
by  the  statutory  provisions,  and  it  is  a  question  of  fact  in  each 
case  whether  the  alleged  preference  is  undue  or  not ;  but  it  is  a 
question  of  law  for  the  judge  whether  there  is  evidence  that  can 
be  considered  in  determining  the  issue  of  fact.  (See  Palmer  v. 
L.  &  S.W.R.,  1866,  L.R.  1  C.P.  588 ;  Denaby  Main  Colliery  Co. 
v.  M.S.  6-  L.R.,  1880,  3  Railway  and  Canal  Traffic  Cases  426 ; 
Rhymney  Iron  Co.  v.  Rhymney  R.,  1888,  6  Railway  and  Canal 
Traffic  Cases  60 ;  Phipps  v.  L.  &  N.W.R.,  1892,  2  Q.B.  229.) 

Gratuitous  Services. 

In  Olympia  Oil  &  Cake  Co.  v.  N.E.R.,  1914,  30  T.L.R.  236, 
it  was  complained  that  the  railway  company  gave  an  undue  pre- 
ference to  traders  at  Hull  as  compared  with  traders  at  Selby. 
It  was  shown  that  the  railway  company  had  for  many  years  per- 
formed certain  services  gratuitously  for  traders  at  Hull.  Certain 
Selby  traders,  who  were  competitors  with  the  Hull  traders,  had 
an  agreement  with  the  railway  company  fixing  certain  rates  for 
traffic.  They  applied  for  an  order  that  the  railway  company 
should  desist  from  giving  an  undue  preference  to  the  traders  in 
Hull  by  rendering  gratuitous  services  to  them.  The  Court  held 
that  there  was  no  undue  preference. 

Necessity  for  Low  Rate. 

If  a  railway  company  can  show  that  a  rate,  which  is  primd  facie 
unduly  low,  is  necessary  in  order  to  secure  the  particular  traffic 
in  the  public  interest,  a  complaint  of  undue  preference  will  fail, 
as  where  coal  was  carried  for  shipment  at  a  rate  one-third  lower 
than  was  charged  for  carriage  of  coal  to  be  used  for  manufacturing 
purposes,  and  there  was  no  evidence  that  the  higher  rate  was 
unreasonable,  except  that  it  was  more  than  the  shipment  rate, 
the  company  were  acquitted,  on  a  complaint  of  undue  preference, 
on  showing  that  the  low  shipment  rate  was  necessary  to  secure 
such  traffic,  which  was  in  the  public  interest  of  the  locality 
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(Spillers  &  Baker,  Ltd.  v.  Taff  Vale  R.,  1903,  12  Railway  and 
Canal  Traffic  Cases,  70  ;  and  see  Lancashire  Patent  Fuel  Co.  v. 
L.  &  N.W.R.,  1904,  ibid.  77). 

In  Bellsdyke  Coal  Co.  v.  N.B.R.,  1875,  2  Railway  and  Canal 
Traffic  Cases,  105,  the  railway  company  had  agreed  with  certain 
colliery  owners  to  carry  their  coal  at  a  lower  rate  than  that  charged 
to  others  with  whom  there  was  no  agreement,  and  sought  to  justify 
the  preference  on  the  ground  that  the  traffic  not  covered  by  the 
agreement  was  more  costly  to  carry,  in  consequence  of  a  steep 
descending  incline  from  the  collieries  to  the  main  line.  The  higher 
rate  was  imposed  whichever  direction  the  coal  traffic  took,  while 
it  passed  down  the  incline  in  going  in  one  direction  only.  It  was 
held  that  a  charge  purporting  to  be  in  respect  of  a  special  service 
— such  as  in  respect  of  the  incline — should  not  have  its  incidence 
extended  to  traffic  for  which  the  service  was  not  performed,  and 
that  payment  in  respect  of  such  incline  should,  under  the  circum- 
stances, take  the  form  of  a  fixed  reasonable  toll  payable  only  for 
the  traffic  using  the  incline. 

Goods  for  Shipment. 

Where  goods  are  carried  for  different  customers  over  the  same 
portion  of  the  line  of  railway,  the  fact  that  the  goods  carried  for 
one  customer  are  to  be  shipped  to  certain  ports  in  order  to  develop 
a  new  trade,  or  open  up  new  markets,  and  so  to  increase  the  tonnage 
carried,  does  not  constitute  a  difference  in  the  circumstances  so 
as  to  justify  inequality  of  charges.  So,  where  a  railway  company 
carried  coals  over  the  same  portion  only  of  its  line  to  a  certain 
port  for  A  and  for  B,  and  allowed  B  a  rebate  on  every  ton  carried 
to  the  port  for  shipment  to  the  West  Indies  and  other  places, 
B  undertaking  to  develop  the  trade,  it  was  held  that  the  coals 
were  carried  under  the  same  circumstances,  and  that  the  allowance 
to  B  constituted  an  inequality  of  charges  as  against  A. 

Goods  Carried  at  Less  Cost. 

But  if  the  railway  company  can  prove  that  goods  are  carried 
for  one  trader  at  a  less  cost  to  the  company  than  the  goods  of  the 
other  traders,  the  difference  in  cost  constitutes  a  difference  in  the 
circumstances,  so  as  to  justify  an  allowance  and  rebate  to  that 
trader  ;  and  the  company,  so  long  as  it  acts  in  good  faith,  is  not 
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bound  to  show  that  such  allowances  and  rebate  were  adequately 
represented  by  the  saving  in  cost  to  the  company  (Denaby  Main 
Colliery  Co.  v.  M.S.  &  L.R.,  1885,  11  App.  Cas.  97;  Oxlade  v. 
N.E.R.,  1857,  1  C.B.,  N.S.,  434).  If,  however,  there  is  any 
great  disproportion  between  the  difference  in  the  cost  to  the 
company  and  the  difference  in  the  charges  made,  it  may  be 
well  that  an  undue  preference  will  be  inferred.  (See  Thompson 
v.  L.  &  N.W.R.,  1875,  2  Railway  and  Canal  Traffic  Cases, 
115.) 

Private  Sidings. 

To  deliver  goods  at  a  private  siding  for  one  customer  and  to 
refuse  to  do  so  for  another,  may  be  an  undue  preference  (Girardot 
v.  M.R.,  1885,  5  Railway  and  Canal  Traffic  Cases,  60) ;  but  if  an 
advantage  given  to  one  customer  is  really  for  the  public  conveni- 
ence, and  to  give  such  an  advantage  to  all  would  seriously  incon- 
venience the  special  traffic,  there  is  not  an  undue  preference 
(Lees  v.  L.  &  Y.R.,  1874,  1  ibid.  352). 

Competition. 

The  effect  of  Section  27  of  the  Act  of  1888  is  not  to  limit  the  Court 
in  dealing  with  questions  of  alleged  undue  preference  to  the  con- 
sideration whether  the  lower  charge  is  necessary  for  the  interests  of 
the  public.  In  a  case  where  lower  rates  had  been  fixed  with  reference 
to  competition  with  other  lines,  it  was  held  that  there  was  undue 
preference  (Liverpool  Corn  Trade  Association  v.  L.  &  N.W.R.,  1891, 

1  Q.B.  120),  but  competition  may  justify  a  lower  rate  (Foreman  v. 
G.E.R.,  1875,  2  Railway  and  Canal  Traffic  Cases,  202)  ;  and  the  fact 
that  a  trader  has  access  to  a  competing  route  may  be  taken  into 
consideration  in  deciding  whether  lower  tolls  or  rates  charged  to  him 
constitute  an  undue  preference  (Phipps  v.  L.  &  N.W.R.,   1892, 

2  Q.B.  229).    As  a  general  rule,  it  may  be  said  that  where  the  cost 
of  carrying  similar  goods  is  the  same,  it  will  be  an  undue  preference 
to  charge  more  for  the  carriage  in  one  case  than  in  another — see 
Nitshill  Coal  Co.  v.  Caledonian  R.,  1874,  2  Railway  and  Canal  Traffic 
Cases,  39. 

Where  there  are  competing  carriers,  one  of  whom  offers  a  service 
superior  to  that  of  the  other,  the  Court  will  not  order  the  carrier 
offering  the  superior  service  to  charge  higher  rates,  in  order  that 
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a  share  of  the  business  may  be  preserved  to  the  carrier  offering  the 
inferior  service  (Dublin  &  Manchester  Steam  Shipping  Co.  v.  L.  6- 
N.W.R.,  1914,  2  K.B.  192). 

Where  fish  was  carried  between  London  and  Milford,  and  London 
and  Swansea,  at  the  same  rates,  although  Milford  is  70  miles  further 
from  London  than  Swansea,  both  places  being  on  the  same  com- 
pany's line,  the  apparent  preference  was  held  to  be  justified  by  the 
fact  that  the  Milford  rates  were  necessitated  by  competition  with 
other  ports  (Castle  Steam  Trawlers,  Ltd.  v.  G.W.R.,  1908, 
24  T.L.R.  317). 

A  question  of  competition  is  one  of  fact,  and  from  the  Com- 
missioners' decision  thereon  there  is  no  appeal  (Abram  Coal  Co. 
v.  G.C.R.,  1903,  19  T.L.R.  664). 

A  preference  is  not  justified  by  the  fact  that  it  has  been  given 
owing  to  the  customer  having  threatened  to  divert  his  traffic  to 
a  projected  new  railway  (Harris  v.  Cockermouth  &  Workington  R., 
1858,  1  Railway  and  Canal  Traffic  Cases,  97).  Where  a  railway 
company  carried  goods  for  quarry  owners,  who  had  agreed  to  send 
all  their  traffic  over  the  line  for  a  term  of  years,  at  a  less  charge 
than  they  carried  for  an  owner  who  had  declined  to  enter  into  such 
an  agreement,  it  was  held  there  was  an  undue  preference  (Diphwys 
Casson  Slate  Co.  v.  Festiniog  R.,  1874,  2  Railway  and  Canal  Traffic 
Cases,  73).  A  preference  given  in  consequence  of  an  agreement 
made  on  the  taking  of  land  for  the  railway,  may  be  an  undue 
preference  (Rishton  Local  Board  v.  L.  6-  Y.R.,  1893,  8  Railway 
and  Canal  Traffic  Cases,  74). 

Geographical  Advantage. 

A  town,  and  the  traders  there,  are  entitled  to  any  advantage 
given  by  the  position  of  the  town  over  another  town  less  bene- 
ficially situated  ;  and,  as  a  general  rule,  to  destroy  this  natural 
advantage  by  a  concession  to  the  other  place  will  constitute  an 
undue  preference,  unless  it  can  be  shown  that  there  is  some  good 
reason  for,  or  that  the  reasonable  interests  of  the  railway  company 
justify  the  preference.  (See  Timm  &  Son  v.  N.E.R.,  1901,  11  Rail- 
way and  Canal  Traffic  Cases,  214  ;  Carrickfergus  Harbour  Commis- 
sioners v.  Belfast  &  Northern  Counties  R.,  1897,  10  ibid.  74  ;  Richard- 
son v.  M.R.,  1881,  4  ibid.  1  ;  Ransome  v.  Eastern  Counties  R.  (No.  1), 
1858,  1  ibid.  100,)  The  Railway  Commissioners  have  power  to 
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inquire  into  a  complaint  of  undue  preference  being  shown  by  a  rail- 
way company  to  one  town  over  another  town  (Dover  Corporation  v. 
S.E.R.,  1873,  1  ibid.  349),  and  it  is  no  answer  to  a  complaint  of 
inequality  of  charge  that  the  favoured  traffic  and  the  prejudiced 
traffic  are  not  in  the  same  locality.  The  traffic  of  localities  is  as 
much  within  the  statutory  provisions  as  the  traffic  of  individuals 
(Richardson  v.  M.R.,  supra). 

Rule  does  not  Apply  to  Matters  Unconnected  with  Carriage. 

The  scope  of  the  provisions  against  undue  preference  is  only  as 
regards  the  conduct  of  a  railway  company  as  a  carrier  or  con- 
veyer of  passengers  or  goods  upon  the  railway  over  which  the 
public  have  rights.  The  provisions  are  not  concerned  with  the 
destination  or  the  fate  of  traffic  when  it  leaves  the  railway,  nor 
with  the  conduct  of  the  company  as  respects  property  belonging 
to  it  which  is  not  a  part  of  the  railway.  Thus,  where  a  company 
possessed  land  at  or  near  to  its  stations,  some  of  which  was  let 
to  traders  for  their  private  use  as  coal  wharves,  and  the  tenancy 
agreements  contained  a  clause  by  which  the  tenants  bound  them- 
selves to  order  all  traffic  forwarded  to  the  premises  to  be  con- 
signed by  the  route  directed  by  the  railway  company,  it  was  held 
that  the  railway  company  did  not  contravene  the  law  against 
undue  preference  by  requiring  the  tenants  to  have  their  coal 
consigned  by  one  of  two  competing  routes.  The  railway  company 
was  quite  entitled,  as  an  incident  of  the  ownership  of  land,  to 
bargain  with  the  tenants  as  to  the  user  of  that  land.  Such  power 
flows  from  the  ownership  of  the  land  and  not  from  any  powers 
conferred  upon  them  qud  railway  company,  and  in  the  bond  fide 
exercise  of  such  power  the  company  is  not  subject  to  the  restric- 
tions relating  to  traffic  upon  the  railway  (L.  6-  N.W.R.  v.  S.E.R., 
1911,  1  K.B.  534). 

Undue  Preference  in  Connection  with  Steamships. 

Where  a  railway  company  is  authorised  to  build,  or  buy,  or  hire, 
and  to  use,  maintain,  and  work,  or  to  enter  into  arrangements  for 
using,  maintaining,  or  working  steam  vessels,  for  the  purpose  of 
carrying  on  a  communication  between  any  towns  or  ports,  and  to 
take  tolls  in  respect  of  such  steam  vessels,  then  and  in  every  such 
case  tolls  must  be  at  all  times  charged  to  all  persons  equally  and 
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after  the  same  rate  in  respect  of  passengers  conveyed  in  a  like 
vessel  passing  between  the  same  places  under  like  circumstances  ; 
and  no  reduction  or  advance  in  the  tolls  must  be  made  in  favour 
of  or  against  any  person  using  the  steam  vessels  in  consequence  of 
his  having  travelled,  or  being  about  to  travel,  on  the  whole  or  any 
part  of  the  company's  railway,  or  not  having  travelled,  or  not 
being  about  to  travel,  on  any  part  thereof,  or  in  favour  of  or  against 
any  person  using  the  railway  in  consequence  of  his  having  used 
or  being  about  to  use,  or  his  not  having  used  or  not  being  about 
to  use,  the  steam  vessels  ;  and  where  an  aggregate  sum  is  charged 
by  the  company  for  conveyance  of  a  passenger  by  a  steam  vessel 
and  on  the  railway,  the  ticket  must  have  the  amount  of  toll  charged 
for  conveyance  by  the  steam  vessel  distinguished  from  the  amount 
charged  for  conveyance  on  the  railway  [Regulation  of  Railways 
Act,  1868  (31  &  32  Viet.  c.  119),  Sec.  16]. 

The  provisions  of  Section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Viet.  c.  31),  and  of  Section  14  of  the  Regula- 
tion of  Railways  Act,  1873  (36  &  37  Viet.  c.  48),  see  p.  233,  post,  and 
of  any  enactments  amending  and  extending  those  enactments,  apply 
to  traffic  by  sea  in  any  vessels  belonging  to  or  chartered  or  worked 
by  any  railway  company,  or  in  which  any  railway  company  procure 
merchandise  to  be  carried,  in  the  same  manner,  and  to  the  like 
extent  as  they  apply  to  the  land  traffic  of  a  railway  company 
(Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  28). 
(See  Southsea  Steam  Ferry  Co.  v.  L.  &  S.W.R.  and  L.B.  &  S.C.R., 
1876,  2  Railway  and  Canal  Traffic  Cases,  341.) 

Foreign  Contracts. 

These  provisions  govern  contracts  made  in  England  to  carry 
goods  from  an  English  to  a  foreign  port,  but  contracts  made  at 
a  foreign  port  to  carry  goods  to  England,  will,  as  a  rule,  be  governed 
by  the  law  of  the  foreign  country  (Branley  v.  S.E.R.,  1862, 
12  C.B.,  N.S.  63). 

Power  to  Group  Places. 

Notwithstanding  any  provision  in  any  general  or  special  Act, 
it  is  lawful  for  any  railway  company,  for  the  purpose  of  fixing 
the  rates  to  be  charged  for  the  carriage  of  merchandise  to  and 
from  any  place  on  the  railway,  to  group  together  any  number 


UNDUE   PREFERENCE  223 

of  places  in  the  same  district,  situated  at  various  distances  from 
any  point  of  destination  or  departure  of  merchandise,  and  to 
charge  a  uniform  rate  or  uniform  rates  of  carriage  for  merchandise 
to  and  from  all  places  comprised  in  the  group  from  and  to  any 
point  of  destination  or  departure  :  provided  that  the  distances 
shall  not  be  unreasonable,  and  that  the  group  rates  charged  and 
the  places  grouped  together  shall  not  be  such  as  to  create  an  undue 
preference  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet. 
c.  25),  Sec.  29  (1)  (2)]. 

The  convenience  of  trade,  however,  may  justify  a  grouping 
and  a  difference  of  rate  that  might  otherwise  be  an  undue  prefer- 
ence. In  North  Lonsdale  Iron  &  Steel  Co.  v.  Furness  R.,  1891, 
7  Railway  and  Canal  Traffic  Cases,  146,  the  applicants'  works  were 
situated  at  a  point  on  the  line  of  the  Furness  Railway  Company 
at  a  distance  of  18  miles  from  the  junction  of  the  line  of  that  com- 
pany with  the  line  of  the  London  and  North- Western  Railway 
Company ;  and  other  works  in  the  district  on  the  Furness  railway 
at  distances  of  27,  28,  and  38  miles  respectively  from  that  junction. 
All  these  works  obtained  iron  ore  and  coke  from  the  same  sources, 
made  the  same  description  of  pig-iron,  and  sent  it  to  the  same 
markets.  The  railway  companies  grouped  all  these  works  together, 
and  charged  them  a  uniform  rate  of  carriage,  except  that  the 
applicants  were  charged  6d.  a  ton  less  than  the  owners  of  the 
other  works  in  respect  of  the  coke.  It  was  held  that,  so  far  as  the 
rate  for  coke  was  concerned,  the  railway  companies  had  made 
sufficient  allowance  for  the  difference  in  distance  between  the  works  ; 
but,  as  regards  the  pig-iron  rates,  some  of  the  places  grouped 
together  were  at  such  distances  apart  as  to  create  an  undue 
preference. 

Fixing  Group  Rates. 

Where  any  group  rate  exists  or  is  proposed,  and  in  any  case 
where  there  is  a  doubt  whether  any  rates  charged  or  proposed 
to  be  charged  by  a  railway  company  may  not  be  a  contravention 
of  Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  any 
Acts  amending  the  same,  the  railway  company  may,  upon  giving 
notice  in  the  prescribed  manner,  apply  to  the  Commissioners,  and 
the  Commissioners  may,  after  hearing  the  parties  interested  and  any 
of  the  authorities  mentioned  in  Section  7  of  the  Act  of  1888  (see 
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p.  225,  post),  determine  whether  such  group  rate  or  any  rate 
charged  or  proposed  to  be  charged  as  aforesaid,  does  or  does  not 
create  an  undue  preference.  Any  person  aggrieved,  and  any  of 
the  authorities  mentioned  in  the  said  Section  7  may,  at  any  time 
after  the  making  of  any  order  under  this  section,  apply  to  the 
Commissioners  to  vary  or  rescind  the  order ;  and  the  Com- 
missioners, after  hearing  all  parties  who  are  interested,  may  make 
an  order  accordingly  [Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  Sec.  29  (3)]. 

Effect  of  Approval  of  Group  Rate. 

The  approval  of  a  group  rate  by  the  Commissioners  does  not 
prevent  the  railway  company  from  dissolving  the  group  and  making 
a  new  grouping.  In  Millom  &  Askam  Hematite  Iron  Co.  v. 
Furness  R.,  1906,  12  Railway  and  Canal  Traffic  Cases,  1,  the 
railway  company  had  grouped  certain  ironworks.  Upon  com- 
plaint by  the  owners  of  one  of  such  works  that  the  group  rate 
created  an  undue  prejudice  to  them,  and  an  undue  preference  to 
their  competitors  in  the  group,  the  Railway  Commissioners  held 
that  the  railway  company  had  not  created  an  undue  preference. 
Subsequently,  the  railway  company  took  one  of  the  ironworks  out 
of  such  group.  Upon  complaint  that  as  the  Railway  Commissioners 
had  declared  the  grouping  of  these  various  ironworks  to  be  reason- 
able, the  railway  company  were  not  justified  in  taking  works 
out  of  the  grouping  in  which  they  had  been  so  included,  it  was 
held  that  Section  29  of  the  Railway  and  Canal  Traffic  Act,  1888, 
did  not  prevent  a  railway  company  from  grouping  de  novo,  or 
dissolving  a  group,  or  taking  one  place  out  of  it  in  the  sense  of 
leaving  the  others  in,  and  not  putting  that  one  in. 

Group  Rate  on  Sidings. 

In  Lloyd  v.  Northampton  <§•  Banbury  Junction  R.,  1878, 
3  Railway  and  Canal  Traffic  Cases,  259,  a  trader  complained  of 
undue  preference  in  charging  him  the  same  through  rate  to  certain 
places  for  traffic  from  two  sidings,  though  the  sidings  were  some 
miles  apart.  Both  sidings,  however,  were  in  the  same  district, 
and  had  been  grouped  together  by  the  railway  company  for 
through-rate  purposes.  It  was  held  that,  as  a  through  rate  was 
a  gross  sum  of  a  small  amount  for  conveyance  over  a  long  route, 
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it  was  enough  if  places  that  were  practically  in  the  same  district 
had  the  same  rate,  and  that  no  undue  prejudice  was  caused  to  the 
applicant  by  the  same  rate  being  applicable  to  both  the  sidings. 

Reduced  Rate  for  Full  Loads. 

By  their  scale  or  tariff,  a  railway  company  divided  the  places 
through  which  their  lines  passed  into  districts,  and  charged  at  a 
reduced  rate  per  ton  for  coals  carried  a  given  distance  from  Peter- 
borough or  Ipswich  respectively,  when  consigned  in  full  train- 
loads  of  200  tons  or  35  trucks.  The  advantage  of  this  reduced 
rate  was  given  to  persons  consigning  coals  from  Peterborough  to 
one  of  these  districts  in  full  train-loads,  though  on  arrival  at  Cam- 
bridge the  company,  for  their  own  convenience,  thought  fit  to 
break  up  the  train,  and  carry  about  one-third  of  it  forward  by  the 
ordinary  goods  trains — the  whole  consignment,  however,  ultimately 
finding  its  way  into  the  district  to  which  it  was  addressed  by  the 
consignor.  It  was  held  that  this  was  not  giving  any  undue  pre- 
ference to  the  Peterborough  coal-dealers,  or  imposing  any  undue 
prejudice  on  the  Ipswich  dealers  ;  although  the  latter  were  unable 
to  avail  themselves  of  the  lower  rate  of  charge  for  coals  consigned 
by  them  to  the  same  district,  by  reason  of  the  insufficiency  of  the 
demand  for  sea-borne  coals  at  the  places  comprised  therein 
(Ransome  v.  Eastern  Counties  R.  (No.  2),  1860,  8  C.B.,  N.S.  709). 

Railway  Company  must  not  Prefer  Itself. 

The  law  against  undue  preference  applies  to  the  railway  com- 
panies as  well  as  to  their  customers.  A  railway  company  must 
not  unduly  prefer  itself.  It  is  a  company's  duty,  for  example, 
to  receive  goods  at  and  deliver  them  from  the  stations,  and  not 
to  throw  difficulties  in  the  way  of  a  consignee,  whether  he  be 
a  rival  carrier  or  not.  The  company  has  no  right  to  prefer  itself, 
or  to  prefer  any  one  carrier  to  another. 

The  Railway  Commissioners  have  jurisdiction  to  interfere  to 
prevent  a  railway  company  from  fixing  the  rate  of  charge  with  a 
view  to  the  promotion  of  their  own  interests,  where  their  so  doing 
subjects  others  to  unreasonable  disadvantage,  or  operates  to  their 
prejudice  by  giving  undue  preference  to  third  parties  (Baxendale 
v.  G.W.R.  [Reading  case],  1858,  5  C.B.,  N.S.  336). 

A  company  will  be  restrained  from  creating  a  monopoly  in  its 
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own  favour  to  the  prejudice  of  other  carriers  ;  but,  as  in  all  other 
cases,  it  is  open  to  the  company  to  show  that  the  preference  is 
justified,  as  being  for  the  public  convenience  and  the  facilitating 
of  traffic  in  the  public  interest. 

Preference  in  Collection  of  Goods. 

In  Palmer  v.  L.B.  &  S.C.R.,  1871,  L.R.  6  C.P.  194,  the  railway 
company  had  a  number  of  receiving  offices  in  London.  The  gates 
of  the  goods  yard  were  closed  at  6.30  p.m.  against  persons  bringing 
goods  to  be  forwarded  that  night,  but  the  company's  carts  bringing 
goods  from  the  receiving  offices  were  admitted  up  to  a  much  later 
hour.  It  was  held  that  the  company  had  unduly  preferred  its 
own  traffic. 

In  Palmer  v.  L.  6-  S.W.R.,  1892,  8  Railway  and  Canal  Traffic 
Cases,  53,  the  circumstances  were  that,  ordinarily,  the  company's 
vans  were  admitted  to  the  goods-yard  after  the  yard  had  been 
closed,  but  that  other  persons  could  obtain  a  pass  entitling 
them  to  deliver  goods  at  the  yard  after  the  closing  hour,  provided 
that  the  papers  relating  to  the  intending  consignments  were  in 
order.  Here  it  was  held  that  there  was  no  undue  preference. 

In  Garton  v.  G.W.R.,  1859,  5  C.B.,  N.S.  669,  the  railway  com- 
pany charged  certain  rates  for  the  conveyance  of  goods  on  their 
line  from  London  to  Bristol,  the  charge  including  that  of  collecting 
and  delivering  the  goods  to  and  from  the  stations  at  Paddington 
and  Bristol.  The  company,  who  had  formerly  allowed  a  deduc- 
tion in  respect  of  goods  delivered  and  received  at  these  stations 
(as  the  expense  of  carting  to  and  from  such  stations  was  thereby 
saved  to  the  company),  discontinued  making  such  allowance,  in 
order  to  induce  persons  who  sent  goods  by  the  railway  to  employ 
the  company  to  collect  and  deliver  such  goods,  and  to  exclude 
common  carriers  from  competing  with  the  company.  It  was  held 
that  though  no  profit  was  made  by  collecting  and  delivering  the 
goods,  the  system  of  charge  was  an  undue  preference  to  those 
persons  who  did  not  wish  to  have  their  goods  collected  and 
delivered  for  them  by  the  company. 

The  facts  in  Parkinson  v.  G.W.R.,  1871,  L.R.  6  C.P.  554,  were 
that  the  railway  company  had  an  office  in  a  certain  town  for  the 
reception  of  goods  for  carriage  on  the  railway,  and  an  agent  in 
such  town  to  whom  goods  arriving  at  the  station  addressed  to 
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persons  in  the  town  were  entrusted  for  delivery  on  account  and 
for  the  profit  of  the  railway  company.  A  common  carrier  in  the 
town  complained  that  the  company  refused  to  recognise  or  act  on 
general  orders  signed  by  the  consignees  of  goods,  directing  the 
company  to  hand  over  to  him  for  delivery  all  goods  that  arrived 
at  the  station  addressed  to  such  consignees,  but  required  him  to 
produce  on  each  occasion  a  special  order  describing  the  particular 
goods  to  be  so  delivered  ;  no  such  order  being  required  from  the 
company's  agent.  It  was  held  that  the  conduct  of  the  company 
constituted  an  undue  and  unreasonable  prejudice  to  the  com- 
plainant in  the  conduct  of  his  business  of  a  carrier,  and  an  undue 
preference  and  advantage  to  the  railway  company. 

But  where  a  company,  which  was  under  no  obligation  to  carry 
non-perishable  goods  by  passenger  train,  did  in  fact  so  carry  such 
goods  at  a  "  collected  and  delivered "  rate  specified  in  the 
published  scale  of  charges,  it  was  held  that  the  company  did  not 
infringe  the  equality  proviso  of  Section  90  of  the  Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  since  in  respect  of  such 
traffic  the  company  was  on  exactly  the  same  footing  as  a  private 
individual  (Stone  &  Co.  v.  M.R.,  1904,  1  K.B.  669). 

Railway  not  Allowed  to  Prefer  its  Agents. 

Nor  will  a  company  be  allowed  to  prefer  its  own  agents — see 
Baxendale  v.  North  Devon  R.,  1857,  1  Railway  and  Canal  Traffic 
Cases,  180;  Baxendale  v.  Bristol  &  Exeter  R.,  1862,  ibid.  229. 
If  goods  are  addressed  to  be  forwarded  by  a  named  carrier,  the 
railway  company  must  deliver  to  that  carrier,  and  is  not  entitled 
to  forward  them  by  another  carrier  who  is  employed  by  the  com- 
pany as  their  forwarding  and  delivering  agent,  nor  may  the  com- 
pany deliver  by  its  own  vans  (Ford  v.  L.  &  N.W.R.,  1890, 
7  Railway  and  Canal  Traffic  Cases,  111). 

In  Fishbourne  v.  G.S.  6-  W.R.  of  Ireland,  1875,  2  ibid.  224, 
F.  &  Co.,  carriers,  delivered  to  a  railway  company,  at  their  station, 
goods  for  conveyance  addressed  to  the  consignees.  With  the 
goods  a  consignment  note  was  handed  to  the  railway  company, 
containing,  in  addition  to  the  names  and  addresses  of  the  con- 
signees, the  words  :  "  To  the  care  of  F.  &  Co."  The  railway  com- 
pany refused  to  recognise  the  latter  words,  and  delivered  the  goods 
to  the  consignees  by  its  own  agents.  It  was  held  that  the  words, 
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"  To  the  care  of  F.  &  Co."  imported  that  the  goods  on  their  arrival 
at  the  terminal  station  were  to  be  given  to  F.  &  Co.,  or  their  agents, 
for  delivery  to  the  consignees ;  that,  as  between  the  railway  com- 
pany and  F.  &  Co.,  the  latter  were  the  consignors,  and  that  the 
railway  company  accepted  the  goods  upon  the  terms  stated  in  the 
consignment  note  ;  and  that  the  railway  company  was  precluded 
by  the  consignment  note  from  being  at  liberty  to  employ  its  own 
or  other  carriers  to  deliver  the  goods  from  the  railway  to  the  con- 
signees, and  should  have  delivered  the  same  to  F.  &  Co.  or  their 
agents. 

Matters  to  be  Considered  as  to  Preference. 

A  difference  in  the  distance  the  traffic  is  carried  is  not  of  itself 
a  valid  answer  to  a  complaint  of  undue  preference,  and  no  con- 
clusive inference  is  to  be  drawn  either,  on  the  one  hand,  from  a 
railway  company  not  carrying  at  an  equal  mileage  rate,  or  not 
making  an  equal  profit  per  mile,  nor,  on  the  other  hand,  from  the 
rate  for  the  longer  distance,  though  less  per  mile,  amounting  to 
more  for  the  whole  distance,  or  leaving  a  larger  sum  as  profit  after 
payment  of  expenses ;  and  in  determining  the  question  whether 
the  lower  mileage  rate  is  or  is  not  an  undue  advantage,  it  is 
necessary  to  consider  whether  either  traffic  is  able  to  be  carried 
at  a  less  cost  to  the  railway  company  than  the  other,  or  whether 
either  traffic  is  under  different  conditions  as  regards  competition 
of  routes  or  other  special  circumstances  (The  Broughton  &  Plus 
Power  Coal  Co.  v.  G.W.R.,  1883,  4  Railway  and  Canal  Traffic 
Cases,  191). 

Choice  of  Routes. 

Where  a  railway  company  owns  two  or  more  means  of  com- 
munication, it  is  not  an  undue  preference  to  conduct  the  uncon- 
signed  traffic  by  one  of  them,  if  traders  are  left  free  to  select  the 
route  which  is  most  convenient  to  them.  It  is  open  to  a  railway 
company  which  trades  to  a  port  to  charge  rates  from  the  port 
with  the  view  of  getting  as  much  of  the  port  traffic  as  it  can, 
although  by  so  doing  it  may  injure  a  steamboat  company  trading 
from  that  port.  A  railway  company  having  the  control  of  two 
competing  routes  ought  to  afford  equal  facilities  to  the  public 
by  both  routes.  That  through  rates  diminish  in  amount  as  the 
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distances  the  traffic  is  carried  increase,  is  an  inequality  of  which 
a  harbour  board — through  whose  port  the  traffic  passes  when  using 
one  of  two  alternative  routes — are  not  proper  parties  to  complain, 
if  the  rates  by  the  route  in  which  they  are  interested  are  respectively 
equal  in  gross  amount  to  those  by  the  other  route  (Londonderry 
Harbour  Commissioners  v.  G.N.R.  of  Ireland,  1887,  5  Railway  and 
Canal  Traffic  Cases,  282).  If  the  railway  company  has  power  to  fix 
through  rates  by  two  routes — one  of  which  is  its  own  line,  and  the 
other  the  line  of  another  company — it  must  deal  fairly,  and  not 
make  a  difference  in  the  rates  which  would  starve  the  other  com- 
pany and  prefer  itself  (City  of  Dublin  Steam  Packet  Co.  v.  L.  & 
N.W.R.,  1881,  4  ibid.  10).  (See  also  Ayrshire  6-  Wigton  R.  v. 
Glasgow  &  South  Western  R.,  1888,  6  ibid.  26.) 

But  a  company  may  send  goods  by  which  route  it  chooses,  even 
in  disregard  of  the  consignor's  instructions,  if  no  prejudice  is  thereby 
caused  to  the  consignor  (Donald  v.  N.E.R.,  1888,  6  Railway  and 
Canal  Traffic  Cases,  53). 

Cabs  at  Stations. 

It  is  not  an  undue  preference  to  admit  to  the  railway  stations 
the  cabs  of  certain  cab  proprietors  and  to  exclude  those  of  other 
proprietors,  unless  the  exclusion  is  shown  to  cause  a  real  incon- 
venience to  the  public.  (See  Marriott  v.  L.  &  S.W.R.,  1857, 
1  C.B.,  N.S.  499 ;  Beadett  v.  Eastern  Counties  R.,  1857,  2  C.B., 
N.S.  509;  Painter  v.  L.B.  <§•  S.R.,  1857,  ibid.  702;  Ilfracombe 
Public  Conveyance  Co.  v.  L.  &  S.W.R.,  1868,  1  Railway  and  Canal 
Traffic  Cases,  61  ;  and  p.  187,  ante.) 

An  omnibus  proprietor  whose  vehicles  are  excluded  from  the 
railway  station  yard,  cannot  maintain  an  action  against  the  rail- 
way company  ;  his  remedy  is  an  application  to  the  Commissioners. 
(See  Barker  v.  M.R.,  1856,  18  C.B.  46.) 

Undue  Preference  of  Passengers. 

It  is  not  an  undue  preference  for  a  railway  company  to  give  a 
special  advantage  (e.g.,  cheap  season  tickets)  to  passengers  who 
are  large  customers  of  the  railway  (Inverness  Chamber  of  Commerce 
v.  Highland  R.,  1901,  11  Railway  and  Canal  Traffic  Cases,  218)  ; 
or  to  issue  cheap  tickets  to  passengers  who  agree  to  certain  reason- 
able conditions  and  to  refuse  them  to  passengers  who  refuse  to 
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accept  the  conditions  (Morrison  v.  Belfast  &  County  Down  R., 
1904,  12  ibid.  99). 

A  railway  company  having  fixed  the  rates  for  passengers  travelling 
between  the  termini  of  the  line  according  to  a  much  lower  scale 
than  the  rates  charged  to  passengers  travelling  between  inter- 
mediate stations,  it  was  held  that  no  one  had  a  title  to  complain  of 
such  proportional  rating,  unless  there  was  a  competition  of  interest, 
or  unless  the  complainer  proved  personal  disadvantage  to  him- 
self— the  mere  statement  that  the  complainer  has  frequent  occa- 
sion to  travel  upon  the  railway  being  insufficient  (Hozier  v. 
Caledonian  R.,  1855,  17  Dunl.  (Ct.  of  Sess.),  2nd  Series  302). 

Remedies  for  Undue  Preference. 

A  person  is  entitled  to  recover  overcharges  from  the  railway 
company,  and  the  amount  will  be  ascertained  by  finding  what 
quantity  of  goods,  carried  under  the  same  circumstances  and  over 
the  same  portion  only  of  the  line,  was  charged  at  a  higher  rate 
to  such  person  at  the  time  a  lower  rate  was  charged  to  another 
person  or  other  persons  (Denaby  Main  Collieries  Co.  v.  MS.  & 
L.R.,  1885,  11  App.  Cas.  97;  G.W.R.  v.  Sutton,  1869,  L.R.  4, 
H.L.  226 ;  L.  &  N.W.R.  v.  Evershed,  1878,  3  App.  Cas.  1029). 

The  plaintiff  must  prove  that  some  person  has,  in  fact,  been 
charged  a  lower  rate  than  he  has  been  obliged  to  pay ;  it  is  not 
sufficient  to  prove  that  the  company's  rate  book  contains  a  lower 
rate  (Taylor  v.  Metropolitan  R.,  1906,  2  K.B.  55).  In  this  case, 
the  defendants  were  agents  for  another  railway  company,  and 
the  plaintiff  had  paid  the  charges  asked  for  without  any  compul- 
sion and  quite  voluntarily,  and,  before  any  complaint  of  over- 
charge, the  defendants  had  settled  with  their  principals.  It  was 
held  that  the  plaintiff  was  not  entitled  to  recover  any  part  of 
the  overcharge  from  the  defendants. 

Where  applicants  have  proved  a  case  of  undue  preference,  the 
damages  they  are  entitled  to  recover  from  the  railway  company 
are  such  damages  as  they  have  actually  sustained.  Primd  facie, 
these  are  the  excess  charges  which  the  applicants  have  actually 
paid,  but  the  railway  company  may  show  that  these  do  not  repre- 
sent the  actual  damage  arising  directly  from  the  wrong  done 
(Chance  &  Hunt,  Ltd.  v.  G.W.R.,  1913,  29  T.L.R.  483). 

If  a  person  has  for  some  time  been  subjected  to  an  unequal  rate, 
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or  has  suffered  from  a  preference  given  to  others,  and  has  paid 
under  protest,  he  is  entitled  to  recover  back,  in  an  action  for 
money  had  and  received,  the  difference  he  had  so  paid  under 
protest  (I.  6-  N.W.R.  v.  Evershed,  1878,  3  App.  Cas.  1029). 

Effect  of  Special  Act. 

A  clause  in  a  railway  company's  special  Act  limiting  the  rate 
for  certain  traffic — the  result  of  a  Parliamentary  contest  between 
two  railway  companies — has  the  effect  not  merely  of  a  contract 
between  the  two  companies,  but  of  a  statutory  obligation,  which 
may  be  enforced  by  any  person  chargeable  with  the  rates  for  such 
traffic.  The  B  Railway  Company  promoted  a  Bill  in  Parliament 
to  give  them  (inter  alia)  running  powers  over  part  of  the  T  Rail- 
way Company's  system,  with  which  the  B  Company's  line  formed 
junctions.  The  Bill  was  passed  into  an  Act  without  the  running 
powers,  but  with  a  clause  enacting  that  the  T  Company  should 
forward  traffic  destined  for  or  coming  from  the  B  Company's  line, 
at  rates  per  mile  not  greater  than  the  lowest  rate  which  should 
for  the  time  being  be  charged  by  the  T  Company  for  like  traffic 
between  certain  places.  The  T  Company  forwarded  coal  for  the 
appellants  destined  for  the  B  Company's  line,  charging  rates  in 
excess  of  the  limits  imposed  by  the  clause  in  the  B  Company's 
Act,  but  within  the  maximum  allowed  by  the  T  Company's  special 
Acts,  and  sued  the  appellants  for  the  amount.  It  was  held  that 
the  obligations  imposed  by  that  clause  were  not  merely  contractual 
as  between  the  two  companies,  but  were  statutory  obligations  for 
the  benefit  of  and  enforceable  by  consignors  of  traffic,  and  that 
the  appellants  could  set  up  the  clause  as  a  defence  to  that  part 
of  the  claim  which  exceeded  the  limit  (Davis  &  Sons,  Ltd.  v.  Taff 
Vale  R.,  1895,  App.  Cas.  452). 

Action  for  Damages  not  Maintainable. 

An  action  for  damages  does  not  lie  against  a  railway  company 
accused  of  having  given  an  undue  preference  ;  and  it  is  no  defence 
to  an  action  by  a  railway  company  to  recover  charges  for  the 
carriage  of  goods,  to  allege  that  the  charges  sued  for  are  unreason- 
able, so  as  to  give  an  undue  preference  to  other  persons,  or  to 
subject  the  defendant  to  undue  prejudice  or  disadvantage,  within 
the  meaning  of  Section  2  of  the  Railway  and  Canal  Traffic  Act, 

17— (I559A) 
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1854  (17  &  18  Viet.  c.  31)  ;  nor  can  the  defendant  in  such  an 
action  set  off,  or  recover  by  counterclaim,  over-payment  in  respect 
of  previous  charges  which  were  unreasonable  within  that  section 
(L.  &  Y.R.  v.  Greenwood,  1888,  21  Q.B.D.  215). 

No  action  will  lie  in  respect  of  any  breach  of  the  provisions  of 
the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31, 
Sec.  2)  ;  and  the  proper  remedy  for  a  trader  claiming  damages 
from  a  railway  company  in  respect  of  an  alleged  undue  preference 
under  that  section,  is  by  application  to  the  Railway  Commissioners 
under  Section  12  of  the  Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  see  below,  subject  to  the  provisions  of 
Section  13  (Denaby  Main  Colliery  Co.,  Ltd.  v.  M.S.  6-  L.R.,  1885, 
11  App.  Cas.  97). 

Counter-claim  and  Set-off. 

The  Railway  Commissioners  having  decided  that  a  railway 
company  was  giving  an  undue  preference  over  the  defendants' 
company  to  another  company,  by  charging  such  other  company 
lower  rates  for  the  carriage  of  coal  to  certain  docks  than  they 
charged  the  defendants  for  similar  traffic,  the  defendants  sought, 
in  an  action  brought  against  them  by  the  plaintiffs,  to  set-off  or 
counter-claim,  as  being  overcharges,  amounts  by  which  charges 
paid  by  them  to  the  plaintiffs  under  protest  for  such  carriage  of 
coal,  previously  to  the  decision  of  the  Commissioners,  exceeded  the 
rates  paid  by  the  other  company,  it  was  held  that  no  action  will 
lie  in  respect  of  a  breach  of  Section  2  of  the  Railway  and  Canal 
Traffic  Act  (17  &  18  Viet.  c.  31),  1854  ;  and,  therefore,  that  the 
set-off  or  counter-claim  failed  (The  Rhymney  R.  v.  The  Rhymney 
Iron  Co.,  Ltd.,  1890,  25  Q.B.D.  146). 

It  is  not  a  contravention  of  Section  2  of  the  Act  of  1854  for  a 
railway  company  to  refuse  to  continue  an  account  of  a  customer 
who  has  retained  a  balance  due  to  the  company  as  a  set-off  against 
a  balance  in  dispute  on  another  amount  (Skinningrove  Iron  Co.  v. 
N.E.R.,  1887,  5  Railway  and  Canal  Traffic  Cases,  244). 

Power  of  Commissioners  to  Award  Damages. 

The  Railway  Commissioners,  however,  on  deciding  a  complaint 
of  undue  preference,  may  award  damages. 

Section  12  of  the  Railway  and  Canal  Traffic  Act,  1888  (51  & 
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52  Viet.  c.  25),  provides  as  follows  :  Where  the  Commissioners 
have  jurisdiction  to  hear  and  determine  any  matter,  they  may, 
in  addition  to  or  in  substitution  for  any  other  relief,  award  to  any 
complaining  party  who  is  aggrieved  such  damages  as  they  find 
him  to  have  sustained  ;  and  such  award  of  damages  shall  be  in 
complete  satisfaction  of  any  claim  for  damages,  including  repay- 
ment of  overcharges,  which,  but  for  this  Act,  such  party  would 
have  had  by  reason  of  the  matter  of  complaint.  Provided  that 
such  damages  shall  not  be  awarded  unless  complaint  has  been 
made  to  the  Commissioners  within  one  year  from  the  discovery 
by  the  party  aggrieved  of  the  matter  complained  of.  The  Com- 
missioners may  ascertain  the  amount  of  such  damages  either  by 
trial  before  themselves,  or  by  directing  an  inquiry  to  be  taken 
before  one  or  more  of  themselves,  or  before  some  officer  of  their 
Court. 

Notice  of  Complaint  must  be  Given. 

And  by  Section  13  of  the  same  Act,  it  is  provided  that  in  cases 
of  complaint  of  undue  preference,  no  damages  shall  be  awarded 
if  the  Commissioners  shall  find  that  the  rates  complained  of  have, 
for  the  period  during  which  such  rates  have  been  in  operation, 
been  duly  published  in  the  rate  books  of  the  railway  company  kept 
at  their  stations  in  accordance  with  Section  14  of  the  Regulation  of 
Railways  Act,  1873  (36  &  37  Viet.  c.  48),  as  amended  by  the  Act  of 
1888,  unless  and  until  the  party  complaining  shall  have  given  written 
notice  to  the  railway  company  requiring  them  to  abstain  from  or 
remedy  the  matter  of  complaint,  and  the  railway  company  shall 
have  failed,  within  a  reasonable  time,  to  comply  with  such 
requirements  in  such  a  manner  as  the  Commissioners  shall  think 
reasonable. 

A  note  inserted  in  the  rate  books  to  the  effect  that  "  rebates  are 
allowed  to  coal  merchants  from  certain  rates  to  certain  stations 
and  upon  certain  conditions,  the  particulars  of  which  may  be 
obtained  on  application  to  the  general  manager,"  is  not  a  sufficient 
publication  to  comply  with  the  requirement  of  the  above  section 
(Daldy  v.  M.R.,  1900,  10  Railway  and  Canal  Traffic  Cases,  303). 

The  written  notice  of  complaint  is  not  required  to  be  in  any 
particular  form — a  letter  of  complaint  or  protest  is  sufficient 
(Sheffield  Coal  Co,  v,  L.  6-  N.W.R.,  1897,  10  ibid.  230). 
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Through  Rates. 

If  traders  complain  that  a  through  rate  is  an  undue  preference, 
all  the  railway  companies  concerned  in  the  rate  complained  of 
may  be  made  defendants  (Chance  6-  Hunt,  Ltd.  v.  L.  6-  N.W.R., 
1909,  1  K.B.  550;  but  see  Readv.  M.R.&N.E.R.,  1915  W.N.  283). 

Injunctions  to  Restrain  Preference. 

An  undue  preference  may  be  restrained  by  injunction  at  the 
instance  of  an  aggrieved  trader  (Ransom  v.  Eastern  Counties  R. 
(No.  1),  1857,  1  C.B.,  N.S.  437)  ;  but  not  on  the  motion  of  a  share- 
holder in  the  railway  company,  who  is  not  aggrieved  otherwise  than 
as  such  a  shareholder  (Anderson  v.  M.R.,  1902,  1  Ch.  369). 

Jurisdiction  of  Commissioners  under  Special  Acts. 

Where  any  enactment  in  a  special  Act  contains  provisions 
relating  to  traffic  facilities,  undue  preference,  or  other  matters 
mentioned  in  Section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Viet.  c.  31),  the  Commissioners  have  the  like 
jurisdiction  to  hear  and  determine  a  complaint  of  a  contravention 
of  the  enactment,  as  they  have  to  hear  and  determine  a  complaint 
of  a  contravention  of  that  Section,  as  amended  by  subsequent  Acts 
[Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  9]. 

Complaint  by  Public  Bodies. 

Any  of  the  following  local  authorities,  namely,  any  harbour 
board,  or  conservancy  authority,  the  Common  Council  of  the  City 
of  London,  any  council  of  a  county,  city  or  borough,  any  justices 
in  quarter  sessions  assembled,  any  urban  sanitary  authority,  or  any 
rural  sanitary  authority ;  or  any  such  association  of  traders  or 
freighters,  or  chamber  of  commerce  or  agriculture  as  may  obtain  a 
certificate  from  the  Board  of  Trade  that  it  is,  in  the  opinion  of  the 
Board  of  Trade,  a  proper  body  to  make  such  complaint,  may  make 
to  the  Commissioners  any  complaint  which  the  Commissioners  have 
jurisdiction  to  determine,  and  may  do  so  without  proof  that  such 
authority  is  aggrieved  by  the  matter  complained  of,  and  any  of 
such  authorities  may  appear  in  opposition  to  any  complaint  which 
the  Commissioners  have  jurisdiction  to  determine  in  any  case 
where  such  authority,  or  the  persons  represented  by  them,  appear 
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to  the  Commissioners  to  be  likely  to  be  affected  by  any 
determination  of  the  Commissioners  upon  such  complaint  [Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  7].  As  to 
complaints  by  chambers  of  commerce  and  like  bodies,  see  Liverpool 
Corn  Traders  Association  v.  L.  6-  N.W.R.,  1891,  1  Q.B.  120; 
Same  v.  G.W.R.,  1892,  8  Railway  and  Canal  Traffic  Cases  114; 
Mansion  House  Association  v.  L.  &  S.W.R.,  1895,  1  Q.B.  927.  See 
also  p.  271,  post. 

Security  for  Costs. 

The  Board  of  Trade  may,  if  they  think  fit,  require  as  a  condition 
of  giving  a  certificate,  that  security  be  given  in  such  manner  and 
to  such  amount  as  they  think  necessary,  for  any  costs  which  the 
complainants  may  be  ordered  to  pay  or  bear. 

Any  certificate,  unless  withdrawn,  remains  in  force  for  twelve 
months  from  the  date  on  which  it  was  given  [Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sec.  7]. 

Harbour  and  Dock  Authorities. 

Any  port  or  harbour  authority  or  dock  company  which  has 
reason  to  believe  that  any  railway  company  is  by  its  rates  or 
otherwise  placing  the  port,  harbour,  or  dock,  at  an  undue  dis- 
advantage, as  compared  with  any  other  port,  harbour,  or  dock  to 
or  from  which  traffic  is  or  may  be  carried  by  means  of  the  lines 
of  the  said  railway  company,  either  alone  or  in  conjunction  with 
those  of  other  railway  companies,  may  make  complaint  thereof 
to  the  Commissioners,  who  have  the  like  jurisdiction  to  hear  and 
determine  the  subject-matter  of  such  complaint  as  they  have  to 
hear  and  determine  a  complaint  of  a  contravention  of  Section  2  of 
the  Railway  and  Canal  Traffic  Act,  1854,  as  amended  by  sub- 
sequent Acts  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet, 
c.  25),  Sec.  30]. 

Railway  Taken  Over  by  State  in  National  Emergency. 

Where  at  a  time  of  great  national  emergency  the  Government 
has  taken  over  the  control  of  the  railways,  since  the  actual  working 
of  the  lines  is  left  in  the  hands  of  the  respective  companies,  it  is 
for  a  particular  company  to  show  that  the  giving  of  facilities  is 
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not  within  its  power  under  the  circumstances.  The  fact  that  the 
railway  has  been  taken  over  by  the  Government  is  not,  in  itself, 
a  bar  to  proceedings  in  respect  of  an  alleged  undue  preference 
(Denaby  &  Cadeby  Main  Collieries,  Ltd.  v.  G.C.R.,  1915,  The  Times, 
1st  April). 


PART   VI 

RAILWAY  RATES  AND  CHARGES 


SECTION  I 

POWERS    TO    CHARGE 

THE  powers  of  a  railway  company  to  charge  for  the  carriage  of 
goods  depend  upon  the  rights  conferred  upon  such  companies  by 
various  general  Acts  of  Parliament  and,  more  immediately,  upon 
the  sanction  conferred  by  each  company's  special  Act.  The 
general  Acts,  it  will  be  seen,  give  a  company  power  to  make  reason- 
able charges,  while  the  special  Act  limits  the  maximum  charge 
to  be  levied  for  the  carriage  of  any  particular  class  of  goods. 
The  maximum  rates  are  now  contained  in  the  Provisional  Order 
Confirmation  Acts,  passed  in  consequence  of  the  requirements  of 
the  Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25), 
Section  24.  It  is  proposed  to  set  out  briefly  the  more  important 
of  the  general  authorisations,  and  then  to  refer,  in  a  somewhat 
broad  outline,  to  the  principal  provisions  of  the  Confirmation  Acts. 

Power  to  make  Reasonable  Charges. 

A  railway  company  may  use  and  employ  locomotive  engines 
or  other  motive  power,  and  carriages  and  wagons  to  be  drawn 
or  propelled  thereby,  and  may  carry  and  convey  upon  the  railway 
all  such  passengers  and  goods  as  may  be  offered  to  it  for  that  pur- 
pose, and  may  make  such  reasonable  charges  in  respect  thereof 
as  the  company  shall  from  time  to  tune  determine,  not  exceeding 
the  tolls  authorised  to  be  taken  by  the  Special  Act  [Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  86]. 

Tolls  in  Respect  of  Running  Powers. 

One  railway  company  may  agree  with  another  railway  company 
for  the  passage  over  the  railway  of  either  company  of  engines, 
wagons,  and  carriages  belonging  to  the  other  company,  on  pay- 
ment of  such  tolls  as  may  be  agreed  [Railway  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  87].  Notwithstanding  the 
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restriction    contained    in    Section    90  of    the    Act     (see    below), 

a  company  may  make  a  special  charge  for  goods  carried  under  an 

agreement  made  under  Section  87  (Hull  and  Barnsley  R.  Co.  v. 

Yorkshire  6-  Derbyshire  Coal  &  Iron  Co.,  1887,  18  Q.B.D.  761). 

Power  to  Vary  Rates. 

A  railway  company  may  vary  its  tolls  so  as  to  accommodate 
them  to  the  circumstances  of  the  traffic,  but  the  power  to  vary 
must  not  be  used  for  the  purpose  of  prejudicing  or  favouring 
particular  parties,  or  for  the  purpose  of  collusively  and  unfairly 
erecting  a  monopoly  either  in  the  hands  of  the  company  or  of 
particular  parties  ;  it  is  lawful  for  the  company,  subject  to  the 
statutory  provisions  and  limitations,  from  time  to  time  to  alter 
or  vary  the  tolls  by  the  special  Act  authorised  to  be  taken,  either 
upon  the  whole  or  upon  any  particular  portions  of  the  railway, 
as  it  shall  think  fit ;  provided  that  all  such  tolls  be  at  all  times 
charged  equally  to  all  persons,  and  after  the  same  rate,  whether 
per  ton  per  mile  or  otherwise,  in  respect  of  all  passengers,  and  of 
all  goods  or  carriages  of  the  same  description,  and  conveyed  or 
propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same 
portion  of  the  line  of  railway  under  the  same  circumstances ;  and 
no  reduction  or  advance  in  any  such  tolls  shall  be  made  either 
directly  or  indirectly  in  favour  of  or  against  any  particular  com- 
pany or  person  travelling  upon  or  using  the  railway  [Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  90]. 
(See  page  209,  ante,  as  to  undue  preference,  and  the  application 
of  the  equality  clause  as  regards  the  journey  and  the  goods  carried.) 
An  overcharge  may  be  recovered  under  certain  circumstances,  see 
Baxendale  v.  G.W.R.,  1864,  16  C.B.,  N.S.  137  ;  and  page  230,  ante. 

Meaning  of  "Toll." 

The  word  "  toll  "  includes  any  rate,  or  charge,  or  other  payment 
under  a  Special  Act,  for  any  passenger,  animal,  carriage,  goods, 
merchandise,  articles,  matters,  or  things  of  any  kind,  conveyed 
on  the  railway  [Railway  Clauses  Consolidation  Act,  1845  (8  & 
9  Viet.  c.  20),  Sect.  3].  This  is  not  an  exhaustive  definition,  and 
the  word  "  toll "  is  used  in  the  Act  of  1845  and  in  other  Acts  in 
a  variety  of  meanings,  see  G.N.R.  v.  South  Yorkshire  R.,  1854, 
9  Exch.  642  ;  Highland  R.  v.  Jackson,  1876,  3  R.  (Ct.  of  Sess.)  850. 
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The  test  of  whether  a  company  charges  a  toll  or  a  rate  is  to 
ascertain  whether  the  company  acted  as  a  carrier  or  not.  If  it 
did,  it  must  charge  according  to  the  rate  ;  if  it  only  allowed  some 
person  to  use  its  line,  or  engine,  or  vehicle,  or  all  three,  then  it 
may  charge  a  toll,  which  may,  and  often  does,  somewhat  exceed 
the  scale  of  rates.  (See  Watkinson  v.  Wrexham,  Mold  6-  Connah's 
Quay  R.  (No.  1) ,  1876, 3  Railway  and  Canal  Traffic  Cases,  5 ;  and  p.  245, 
post.)  The  word  "  toll,"  as  used  in  Section  90  of  the  Act  of  1845 
applies  to  rates  for  the  carriage  of  traffic,  and  is  not  limited  to  the 
charge  for  the  use  of  the  line,  etc.  (L.  &  N.W.R.  v.  Evershed,  1878, 
3  App.  Cas.  1029). 

Amalgamated  Railway  Companies. 

If  a  railway  company  is,  by  statutory  sanction,  amalgamated 
with  any  other  adjoining  railway  or  railways,  the  tolls  must  be 
calculated  and  imposed  at  such  rates  as  if  the  amalgamated  rail- 
ways had  originally  formed  one  line  of  railway  [Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  91].  In  L.  & 
Y.R.  v.  East  Lancashire  R.,  1856,  5  H.L.  Cas.  792,  one  railway 
company,  A,  made  an  agreement  with  another  railway  company, 
B,  to  allow  B  to  carry  passengers  and  goods  over  the  A  line  on 
certain  terms.  There  was  a  station  on  the  A  line,  towards  the 
increased  extent  and  accommodation  of  which  the  B  Company 
was  to  contribute  a  limited  sum.  The  A  Company  amalgamated 
with  others,  obtained  several  branch  lines,  and  assumed  a  different 
name.  The  B  Company  did  the  same.  It  was  held  that  the 
agreement  applied  to  all  traffic  coming  from  the  B  line  upon  the 
A  line,  however  originating,  whether  only  upon  the  original  B 
line,  or  in,  from,  or  through  any  of  its  amalgamated  lines.  (See 
and  compare  M.R.  v.  G.W.R.,  1873,  L.R.,  8  Ch.  841;  and 
G.C.R.  v.  M.R.,  1914,  App.  Cas.  1.) 

Working  Arrangements. 

Where  two  railways  are  worked  by  one  company,  then  in  the 
calculation  of  tolls  and  charges  for  any  distances  in  respect  of 
traffic  (whether  passengers,  animals,  goods,  carriages,  or  vehicles) 
conveyed  on  both  railways,  the  distances  traversed  must  be 
reckoned  continuously  on  such  railways,  as  if  they  were  one  rail- 
way [Regulation  of  Railways  Act,  1868  (31  &  32  Viet.  c.  119), 
Sect.  18].  (See  L.  6-  Y.R.  v.  Gidlow,  1874,  42  L.J.,  Exch.  129.) 
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List  of  Tolls  to  be  Exhibited. 

A  list  of  all  the  tolls,  that  is,  of  tolls  for  the  use  of  the  line,  not 
carrier's  charges  (Brown  v.  G.W.R.,  1882,  9  Q.B.D.  744),  author- 
ised by  the  Special  Act  and  exacted  by  the  company,  must  be 
published  by  the  same  being  painted  upon  one  toll  board  or  more, 
in  distinct  black  letters  on  a  white  ground,  or  white  letters  on  a 
black  ground,  or  by  the  same  being  printed  in  legible  characters 
on  paper  affixed  to  such  board,  and  by  such  board  being  exhibited 
in  some  conspicuous  place  on  the  stations  or  places  where  such 
tolls  shall  be  made  payable  [Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Viet.  c.  20),  Sect.  93].  Where  a  company  is  authorised 
to  charge,  in  addition  to  the  toll,  a  reasonable  sum  for  the  expense 
of  stopping,  loading,  and  unloading,  these  latter  charges  are  not 
tolls,  and  need  not  be  exhibited  on  the  toll-board  (Pryce  v.  Mon- 
mouthshire Canal  and  R.,  1878,  4  App.  Cas.  197).  What  is  required 
to  be  exhibited  are  presumably  the  actual  tolls  in  force,  not  neces- 
sarily the  same  as  the  maximum  tolls  authorised.  (See  Gregson 
v.  Potter,  1879,  4  Ex.  D.  142,  a  case  decided  under  a  private  Act 
of  Parliament  containing  a  clause  somewhat  similar  in  terms  to 
Section  93  of  the  Act  of  1845  ;  and  compare  Dublin  &  Manchester 
Steam  Shipping  Co.  v.  L.  &  N.W.R.,  1914,  2  K.B.  192.)  Any 
person  wilfully  pulling  down,  defacing,  or  destroying  a  toll-board 
may  be  fined  not  exceeding  £5  (ibid.,  Sect.  95). 

Milestones. 

A  railway  company  must  cause  the  length  of  the  railway  to  be 
measured,  and  milestones,  posts,  or  other  conspicuous  objects  to 
be  set  up  and  maintained  along  the  whole  line  thereof,  at  the 
distance  of  one  quarter  of  a  mile  from  each  other,  with  numbers 
or  marks  inscribed  thereon  denoting  such  distances  [Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  94]. 
Any  person  wilfully  pulling  down,  defacing,  or  destroying  a  mile- 
stone may  be  fined  not  exceeding  £5  (ibid.,  Sect.  95). 

Unauthorised  Tolls  may  not  be  Taken. 

A  company  may  not  at  any  time  demand  or  take  a  greater 
amount  of  toll,  or  make  any  greater  charge  for  the  carriage  of 
passengers  or  goods,  than  it  is  authorised  to  demand ;  upon  pay- 
ment of  the  tolls  from  time  to  time  demandable,  all  companies 
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and  persons  are  entitled  to  use  the  railway  with  engines  and 
carriages  properly  constructed  [Railway  Clauses  Consolidation 
Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  92]. 

The  power  to  use  the  railway  contained  in  the  latter  part  of  the 
Section  contemplated  that  the  railways  would  be  used  by  the 
public  like  ordinary  highways,  using  their  own  engines  and  vehicles. 
This,  however,  was  soon  found  to  be  impracticable,  as  the  working 
of  a  railway  depends  on  much  more  than  the  mere  providing  of 
engines  and  carriages  ;  for  example,  the  proper  use  of  the  signalling 
apparatus  is  essential.  This  must  be  done  by  the  railway  com- 
pany's servants,  not  by  individual  customers  ;  and  there  is  no 
legal  means  whereby  a  customer  can  compel  a  railway  company 
to  work  signals,  etc.,  for  his  particular  benefit.  (See  Powell 
Duffryn  Steam  Coal  Co.  v.  Taff  Vale  R.,  1874,  9  Ch.  App.  331  ; 
cf.  Woodruff  v.  Brecon  6-  Merthyr  Tydfil  Junction  R.,  1884, 
28  Ch.  D.  190.)  Indeed,  a  railway  company  is  under  no  general 
obligation  to  haul  the  wagons  of  another  person  on  its  railway. 
If  the  railway  company  itself  fails  to  provide  wagons,  it  may  be 
obliged  to  haul  a  customer's  wagons  under  its  duty  to  provide 
reasonable  facilities.  (See  page  155,  ante  ;  Spiller  &  Bakers,  Ltd. 
v.  G.W.R.,  1911,  1  K.B.  386.)  The  Railway  Commissioners  will 
only  order  private  wagons  to  be  hauled  when  it  is  shown  that 
the  railway  company  has  not  provided  sufficient  wagons  for  the 
traffic  (Watson  v.  Caledonian  R.,  1911,  14  Railway  and  Canal 
Traffic  Cases  185). 

No  tolls  can  be  demanded  or  taken  by  the  company  for  the  use 
of  the  railway  during  any  time  when  the  board  of  tolls  is  not 
exhibited  as  required  by  Section  93,  or  when  the  milestones,  etc., 
are  not  set  up  and  maintained  as  required  by  Section  94  [Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  20),  Sect.  95]. 

Failure  to  Pay  Toll. 

If,  on  demand,  any  person  fail  to  pay  the  tolls  due  in  respect 
of  any  carriage  or  goods,  it  shall  be  lawful  for  the  company  to 
detain  and  sell  such  carriage,  or  all  or  any  part  of  such  goods, 
or  if  the  same  shall  have  been  removed  from  the  premises  of  the 
company,  to  detain  and  sell  any  other  carriages  or  goods  within 
such  premises  belonging  to  the  party  liable  to  pay  such  tolls,  and 
out  of  the  moneys  arising  from  such  sale  to  retain  the  tolls  payable 
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as  aforesaid,  and  all  charges  and  expenses  of  such  detention  and 
sale,  rendering  the  overplus  (if  any)  of  the  moneys  arising  by  such 
sale,  and  such  of  the  carriages  or  goods  as  shall  remain  unsold, 
to  the  person  entitled  thereto,  or  it  shall  be  lawful  for  the  company 
to  recover  any  such  tolls  by  action  at  law  [Railway  Clauses  Con- 
solidation Act,  1845  (8  &  9.  Viet  c.  20),  Sect.  97].  In  this  Section 
the  word  "  tolls  "  is  used  in  the  limited  sense  of  a  charge  for  the 
use  of  the  line  by  the  customer's  wagons ;  and  not  in  respect  of 
carriage  in  the  railway  company's  carriages  or  wagons  (Wattis  v. 
L.  &  S.W.R.,  1870,  L.R.  5  Exch.  62).  And  see  page  169,  ante. 

Information  to  be  Given  to  Railway  Company. 

In  order  that  the  railway  company  may  determine  the  proper 
charge  for  carriage,  it  is  provided  that  every  person,  being  the 
owner  or  having  the  care  of  any  carriage  or  goods  passing  or  being 
upon  the  railway,  must,  on  demand,  give  to  the  collector  of  tolls, 
at  the  places  where  he  attends  for  the  purpose  of  receiving  goods 
or  of  collecting  tolls  for  the  part  of  the  railway  on  which  such 
carriage  or  goods  may  have  travelled,  or  be  about  to  travel,  an 
exact  account  in  writing,  signed  by  him,  of  the  number  or  quantity 
of  goods  conveyed  by  any  such  carriage,  and  of  the  point  on  the 
railway  from  which  such  carriage  or  goods  have  set  out  or  are  about 
to  set  out,  and  at  what  point  the  same  are  intended  to  be  unloaded 
or  taken  off  the  railway ;  and  if  the  goods  conveyed  by  any  such 
carriage,  or  brought  for  conveyance  as  aforesaid,  be  liable  to  the 
payment  of  different  tolls,  then  such  owner  or  other  person  must 
specify  the  respective  numbers  or  quantities  thereof  liable  to  each 
or  any  of  such  tolls  [Railways  Clauses  Consolidation  Act,  1845 
(8  &  9  Viet.  c.  20),  Sect.  98]. 

Penalty  for  Wrong  Description. 

If  any  such  owner  or  other  such  person  fails  to  give  such  account, 
or  to  produce  his  way-bill  or  bill  of  lading,  to  such  collector  or  other 
officer  or  servant  of  the  company  demanding  the  same,  or  if  he  give 
a  false  account,  or  if  he  unloads  or  takes  off  any  part  of  his  lading 
or  goods  at  any  other  place  than  shall  be  mentioned  in  such  account, 
with  intent  to  avoid  the  payment  of  any  tolls  payable  in  respect 
thereof,  he  shall  for  every  such  offence  forfeit  to  the  company  a 
sum  not  exceeding  £10  for  every  ton  of  goods,  and  for  any  parcel 
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not  exceeding  one  hundredweight,  and  so  in  proportion  for  any 
less  quantity  of  goods  than  one  ton,  or  for  any  parcel  exceeding 
one  hundredweight  (as  the  case  may  be),  which  shall  be  upon  any 
such  carriage  ;  such  penalty  will  be  in  addition  to  the  toll  to  which 
such  goods  may  be  liable  [Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Viet.  c.  20),  Sect.  99]. 

Character  of  the  Goods  Must  be  Stated. 

Sections  98  and  99  apply  to  the  case  of  a  person  sending  goods 
for  carriage  in  the  railway  company's  carriages  or  wagons,  the 
word  "  tolls  "  here  having  its  extended  meaning  ;  and  the  demand 
for  an  account  of  the  goods  may  be  implied  from  the  fact  that  the 
owner  knew  the  goods  would  not  be  accepted  for  carriage  unless 
an  account  was  given,  and  did,  in  fact,  give  an  account  before  an 
express  demand.  These  points  were  decided  in  the  case  of  Ban, 
Moering  &  Co.  v.  L.  6-  N.W.R.,  1905,  2  K.B.  113,  where  the  owners 
of  three  cases  of  goods  sent  them  to  the  station  for  carriage,  accom- 
panied by  consignment  notes  in  which  the  goods  had  been  wrongly 
described,  with  the  object  of  procuring  the  carriage  of  the  goods 
at  a  lower  rate  than  would  have  been  charged  if  they  had  been 
correctly  described.  No  express  demand  was  made  by  the  railway 
company's  servants  for  an  account  of  the  goods  ;  but,  by  the 
course  of  business  between  the  parties,  the  owners  were  aware 
that  the  goods  would  not  have  been  accepted  for  carriage  if  con- 
signment notes  had  not  been  delivered.  The  owners  were  charged 
and  convicted  under  Sections  98  and  99  with  giving  a  false  account 
of  the  goods,  and  the  conviction  was  affirmed  by  the  King's  Bench 
Division.  In  the  course  of  his  judgment,  Lord  Alverstone,  C.J., 
said :  "A  point  has  been  taken  that  all  the  information  that  the 
railway  company  are  entitled  to  demand  by  the  account  is  the 
number  or  quantity  of  the  goods,  that  there  is  no  obligation  to 
give  a  description  of  the  character  of  the  goods,  and  that,  there- 
fore, the  false  description  of  these  goods  in  the  consignment  notes 
was  mere  surplusage.  In  my  opinion  that  is  not  the  meaning  of 
the  words  '  such  owner  or  other  person  shall  specify  the  respective 
numbers  or  quantities  thereof  liable  to  each  or  any  of  such  tolls. 
If  the  consignment  was  a  mixed  parcel,  a  statement  that  there 
were  so  many  barrels  and  so  many  cases,  without  specifying  the 
contents,  would  not  inform  the  company  whether  the  goods 
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were  liable  '  to  each  or  any  of  such  tolls.'  Therefore,  not  only 
the  number  or  quantity,  but  also  the  character  of  the  goods  must 
be  stated." 

In  The  General  Electric  Co.,  Ltd.  v.  Evans,  1911,  105  L.T.R.  199, 
parts  of  an  electricity  generating  machine  were  sent  by  railway 
at  owner's  risk,  packed  in  two  cases.  The  consignment  note 
described  the  goods  as  "  bearers."  The  rate  for  "  bearers  "  at 
owner's  risk  was  9s.  2d.  a  ton  ;  the  rate  for  generators  in  parts, 
at  company's  risk,  was  22s.  9d.  a  ton.  There  was  no  rate  in  force 
for  generators  in  parts  at  owner's  risk.  The  railway  company 
accepted  the  goods  as  "  bearers  "  at  owner's  risk,  and  charged  at 
the  rate  of  9s.  2d.  a  ton.  On  discovering  the  real  nature  of 
the  goods,  the  owners  were  summoned  under  Section  97  and 
convicted,  and  the  conviction  was  upheld  by  the  High  Court. 

Duty  of  Railway  Company  to  Render  Account  of  Charges. 

On  the  application  in  writing  of  any  person  who  has  paid  for 
the  conveyance  of  goods  by  railway,  the  railway  company  must 
render  an  account  showing  how  much  of  the  charge  was  for  con- 
veyance, including  tolls  for  the  use  of  the  railway,  the  use  of 
carriages,  and  for  locomotive  power,  and  how  much  was  for 
loading  and  unloading,  collection,  delivery,  and  other  expenses. 
The  account  need  not  give  the  items  of  the  last -mentioned  charge 
[Regulation  of  Railways  Act,  1868  (31  &  32  Viet.  c.  119), 
Sect.  17]. 

An  application  for  an  account  must  be  made  within  a  week 
after  payment  of  the  charge,  and  must  be  addressed  to  the 
secretary  of  the  railway  company.  The  account  must  be  rendered 
within  fourteen  days  (ibid.}.  (See  also  page  254,  -post.) 

Rate  Books. 

A  railway  company  and  a  canal  company  must  keep  at  each 
station  or  wharf  a  book  or  books  showing  every  rate  for  the  time 
being  charged  for  the  carriage  of  traffic,  other  than  passengers  and 
their  luggage,  from  that  station  or  wharf  to  any  place  to  which 
the  company  book,  including  any  rates  charged  under  any  special 
contract,  and  stating  the  distance  from  that  station  or  wharf  of 
every  station,  wharf,  siding,  or  place  to  which  any  such  rate  is 
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charged    [Regulation  of  Railways  Act,  1873  (36  &  37  Viet.  c.  48), 
Sect.  14]. 

The  rates  required  to  be  shown  in  the  rate  books  are  the 
effective  rates  actually  charged  (Dublin  &  Manchester  Steam 
Shipping  Co.  v.  L.  &  N.W.R.,  1914,  2  K.B.  192).  By  "  station  " 
is  meant  any  place  to  which  the  public  have  access  from  which 
a  rate  is  charged.  In  a  case  where  a  railway  company  carried 
coals  in  the  owner's  trucks  from  the  colliery  coal  sidings,  it  was 
held  that  the  coal  sidings  were  stations  within  the  meaning  of 
Section  14,  and  that  the  railway  company  must  keep  books  of 
rates  for  the  conveyance  of  coals  therefrom,  such  books  to  be  kept 
either  at  the  sidings  (if  accessible  to  the  public),  or,  for  the  greater 
convenience  of  the  company  and  the  public,  at  the  station  where 
the  general  merchandise  traffic  of  the  district  was  conducted 
(Harborne  R.  v.  L.  6-  N.W.R.,  1875,  2  Railway  and  Canal  Traffic 
Cases,  168).  It  is  not  sufficient  to  keep  rate  books  at  central 
stations ;  they  must  be  kept  at  each  station  from  which  rates 
are  charged,  whether  the  traffic  is  booked  there  or  elsewhere 
(Jones  v.  N.E.R.,  1875,  2  ibid.  208;  and  see  Bailey  v.  L.C.  & 
D.R.,  1875,  2  ibid.  99).  The  book  must  show  all  rates  charged 
from  the  particular  station,  but  through  rates  need  not  be  shown 
at  a  station  other  than  that  from  which  the  traffic  is  first  for- 
warded (Oxlade  v.  N.E.R.,  1877,  3  ibid.  35) ;  nor  need  it  be  shown, 
as  regards  through  rates,  how  they  are  divided  between  the 
different  companies  concerned  (Watkinson  v.  Wrexham,  Mold  & 
Connah's  Quay  R.  (No.  2),  1880,  3  ibid.  446). 

Inspection  of  Rate  Books. 

Every  rate  book  must  during  all  reasonable  hours  be  open  to 
the  inspection  of  any  person  without  the  payment  of  any  fee. 
The  Railway  Commissioners  may  from  time  to  time,  on  the  applica- 
tion of  any  person  interested,  make  orders  with  respect  to  any 
particular  description  of  traffic,  requiring  a  railway  company  to 
distinguish  in  such  book  how  much  of  each  rate  is  for  the  con- 
veyance of  the  traffic  on  the  railway  or  canal,  including  therein 
tolls  for  the  use  of  the  railway  or  canal,  for  the  use  of  carriages 
or  vessels,  or  for  locomotive  power,  and  how  much  is  for  other 
expenses,  specifying  the  nature  and  detail  of  such  other  expenses 
[Regulation  of  Railways  Act,  1873  (36  &  37  Viet.  c.  48),  Sect.  14]. 
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Meaning  of  "Person  Interested." 

The  expression  "  person  interested  "  includes  all  persons  who 
are  bond  fide  interested  in  knowing  how  a  rate  is  made  up  (e.g., 
a  person  paying  a  competitive  rate),  and  is  not  confined  to  a  per- 
son paying  the  rate  in  question  (Pelsall  Coal  &  Iron  Co.  v.  L.  6- 
N.W.R.,  1889,  23  Q.B.D.  536).  If  the  person  applying  for  the 
details  of  a  rate  to  be  distinguished  does  not  show  a  reasonable 
ground  for  the  application,  an  order  will  be  refused. 

In  Tomlinson  v.  L.  &  N.W.R.,  1890,  7  Railway  and  Canal 
Traffic  Cases,  22,  the  applicant  was  held  to  be  entitled  to  an  order 
in  respect  of  the  rate  for  traffic  to  her  siding,  and  for  traffic  from 
the  siding,  the  rates  for  which  were  paid  to  the  railway  company 
by  the  consignor  or  consignee,  the  railway  company  availing  them- 
selves of  the  applicant's  services  and  making  an  allowance  for 
them ;  but  that  she  was  not  entitled  to  an  order  in  respect  of 
traffic  from  her  siding  which  she  collected  on  her  own  account 
as  a  carrier,  and  as  to  which  she  contracted  directly  with  the  public. 

Distinguishing  the  Charges. 

If  a  company  is  ordered  to  distinguish  the  component  parts  of 
a  rate,  it  must  show  the  charge  made  in  respect  of  each  service 
rendered  by  it  (including  terminal  charges)  which  is  comprised  in 
the  rate.  (See  Pickfords,  Ltd.  v.  L.  &  N.W.R.,  1905,  1  K.B.  752.) 

It  is  the  amount  of  each  charge  that  the  company  claims  to 
make  for  each  kind  of  service  rendered  that  must  be  shown 
(Colman  v.  G.E.R.,  1882,  4  Railway  and  Canal  Traffic  Cases,  108). 

When  an  application  was  made  for  an  order  requiring  a  railway 
company  to  distinguish  in  the  rate  books  how  much  of  the  rate 
was  for  the  conveyance  of  the  traffic  on  the  railway  and  how  much 
for  other  expenses,  and  the  railway  company  answered  that  the 
rates  charged  were  mileage  rates  within  their  Parliamentary  powers 
and  were  not  made  up  of  separate  sums,  it  was  held  that  an  order 
to  distinguish  such  rates  should  be  made,  as  it  did  not  follow  that 
the  whole  of  each  rate  was  for  conveyance  only,  and  that  part  was 
not  for  other  expenses  (Jones  v.  N.E.R.,  1875,  2  Railway  and 
Canal  Cases,  208). 

Upon  application  by  a  carrier  for  an  order  requiring  a  railway 
company  to  distinguish  in  their  rate  book  how  much  of  a  parcels 
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rate  was  for  conveyance  on  the  line,  and  how  much  for  other 
expenses,  it  was  held,  that  as  it  had  been  proved  that  nothing 
was  included  in  the  rate  except  the  carriage  on  the  railway,  no 
order  would  be  made  (Robertson  v.  Midland  Great  Western  R.,  1876, 
ibid.  409).  (See  also  Coxon  v.  N.E.R.,  1883,  4  ibid.  284 ;  and 
Hall  v.  L.B.  &  S.C..  1885,  4  ibid.  308.) 

Withdrawal  of  Rate. 

A  railway  company  cannot  evade  the  operation  of  Section  14 
by  withdrawing  a  rate  after  a  request  for  details  has  been  made, 
since  it  is  as  to  the  rates  charged  at  the  time  of  the  application, 
and  to  those  rates  only,  that  an  order  will  be  made  (Berry  v.  L.C. 
6-  D.R.,  1884,  4  ibid.  310). 

Publication  of  Rates  at  Places  other  than  Stations. 

When  traffic  is  received  or  delivered  at  any  place  on  any  railway 
other  than  a  station  within  the  meaning  of  Section  14  of  the 
Regulation  of  Railways  Act,  1873  (see  p.  244,  ante),  the  railway 
company  on  whose  line  such  place  is,  must  keep  at  the  station 
nearest  such  place  a  book  or  books  showing  every  rate  for  the 
time  being  charged  for  the  carriage  of  traffic,  other  than  passengers 
and  their  luggage,  from  such  place  to  any  place  to  which  they 
book,  including  any  rates  charged  under  any  special  contract,  and 
stating  the  distance  from  that  place  of  every  station,  wharf,  siding, 
or  place  to  which  such  rate  is  charged.  Every  such  rate  book 
must,  during  all  reasonable  hours,  be  open  to  the  inspection  of 
any  person  without  the  payment  of  a  fee  [Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  34]. 

The  provisions  of  Section  14  of  the  Act  of  1873,  with  respect 
to  orders  and  failure  to  comply  with  orders,  extend  to  rates 
entered  in  books  kept  in  pursuance  of  Section  34  of  the  Act  of 
1888  [Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Viet.  c.  54), 
Sect.  3]. 

Rate  Books  as  to  Land  and  Sea  Carriage. 

Where  a  railway  company  carries  merchandise  partly  by  land 
and  partly  by  sea,  all  the  books,  tables,  and  documents  touching 
the  rates  of  charge  of  the  railway  company,  which  are  kept  by 
the  railway  company  at  any  port  in  the  United  Kingdom  used 
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by  the  vessels  which  carry  the  sea  traffic  of  the  railway  company, 
must,  besides  containing  all  the  rates  charged  for  the  sea  traffic, 
state  what  proportion  of  any  through  rate  is  appropriated  to  con- 
veyance by  sea,  distinguishing  such  proportion  from  that  which 
is  appropriated  to  the  conveyance  by  land  on  either*  side  of  the 
sea  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25). 
Sect.  33  (5)]. 

In  Dublin  6-  Manchester  Steam  Shipping  Co.  v.  L.  &  N.W.R.,  1914, 
2  K.B.  192,  the  railway  company  was  held  to  have  sufficiently 
complied  with  the  above  requirement  by  inserting,  in  the  rate 
book  kept  at  Dublin,  the  words  :  "  The  sea  proportion  of  rates 
in  this  book  between  Dublin  and  English  stations  is  represented 
by  a  mileage  share  as  for  seventy  miles  of  the  throughout  distance." 
It  was  also  held  that  it  was  not  necessary  that  a  duplicate  rate 
book  should  be  kept  at  every  port  at  which  the  steamship  might  call. 

If  a  railway  company  is  authorised  to  use,  maintain,  and  work 
steamships,  tolls  must  be  charged  equally  to  all  persons  using  the 
ships,  and  no  reduction  or  advance  may  be  made  in  favour  of  or 
against  a  user  in  consequence  of  his  having  travelled,  or  being 
about  to  travel,  on  the  whole  or  any  part  of  the  company's  railway 
[Regulation  of  Railways  Act,  1868  (31  &  32  Viet.  c.  119),  Sect.  16]. 

The  provision  of  Section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Viet.  c.  31),  see  page  182,  ante,  and  of  Section  14 
of  the  Regulation  of  Railways  Act,  1873  (36  &  37  Viet.  c.  48), 
see  page  244,  ante  ;  and  of  any  enactments  amending  and  extending 
those  enactments,  apply  to  traffic  by  sea  in  any  vessels  belonging 
to  or  chartered  or  worked  by  a  railway  company,  or  in  which 
a  railway  company  procures  merchandise  to  be  carried,  in  the 
same  manner  and  to  the  like  extent,  as  they  apply  to  the  land  traffic 
of  a  railway  company  [Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Viet.  c.  25),  Sect.  28]. 

Penalty  for  Failure  to  keep  Rate  Books,  etc. 

Any  company  failing  to  comply  with  the  provisions  as  to  rate 
books  is,  for  each  offence,  and  in  the  case  of  a  continuing  offence, 
for  every  day  during  which  the  offence  continues,  liable  to  a  penalty 
not  exceeding  £5,  which  may  be  recovered  in  a  Court  of  Summary 
Jurisdiction  [Regulation  of  Railways  Act,  1873  (36  &  37  Viet.  c.  48), 
Sect.  14]. 
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The  County  Court  has  no  jurisdiction  to  entertain  an  action  for 
these  penalties  (see  L.B.  <§•  S.C.R.  v.  Watson,  1879,  4  C.P.D.  118). 
(See  also  Brown  v.  G.E.R.,  1877,  2  Q.B.D.  406.) 

A  company  that  refuses  to  show  the  rate  books  to  persons  who 
have  a  reasonable  cause  for  the  request  to  see  them,  may  be 
ordered  to  pay  the  costs  of  a  consequent  application  to  the  Com- 
missioners (Clonmel  Traders  and  Southern  R.  v.  Waterford  & 
Limerick  R.,  1881,  4  Railway  and  Canal  Traffic  Cases  92 ;  Cairns 
v.  N.E.R.,  4  ibid.  221).  In  the  last-named  case  it  was  also  decided 
that  on  an  order  being  made  for  disclosure  of  a  rate,  the  informa- 
tion must  be  made  public  by  proper  entries  in  the  rate  book. 
The  right  to  inspect  includes  a  right  to  make  extracts.  (See  Perkins 
v.  L.  &  N.W.R.,  1874,  1  ibid.  327.) 

Through  Traffic. 

As  to  rates  and  charges  for  through  traffic,  see  also  the  Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  25,  and 
p.  197,  ante. 

A  railway  company  must  not  charge  a  higher  wharfage  rate  on 
goods  about  to  be  carried  by  another  railway  than  on  goods  about 
to  be  carried  on  its  own  railway  (Toomer  v.  L.C.  <§•  D.R.  and  S.E.R., 
1877,  3  Railway  and  Canal  Traffic  Cases,  79). 

Canal  Tolls. 

A  similar  obligation  to  publish  rates  for  carriage  of  traffic  is 
imposed  in  respect  of  canal  tolls  and  dues  [Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  37].  As  to  charges 
for  traffic  on  canals,  see  also  Canal  Carriers  Act,  1845  (8  &  9  Viet. 
c.  42). 


SECTION  II 

MAXIMUM  RATES 

Returns  of  Rates  and  Charges. 

A  RAILWAY  company  may  be  ordered  by  the  Board  of  Trade  to 
make  a  return  of  all  tolls,  rates,  and  charges  made  for  the  carriage 
of  passengers  and  goods.  The  return  must  be  made  within  thirty 
days  of  demand ;  penalty  for  default,  £20  a  day  [Railway 
Regulation  Act,  1840  (3  &  4  Viet.  c.  97),  Sect.  3]. 

Classification  and  Schedule  of  Charges. 

In  1888,  every  railway  company  was  required  to  submit  to  the 
Board  of  Trade  a  revised  classification  of  merchandise  traffic,  and 
a  revised  schedule  of  maximum  rates  and  charges  applicable 
thereto,  proposed  to  be  charged  by  the  company  [Railway  and 
Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  24  (1)]. 
The  classifications  and  schedules  so  submitted  were  considered 
and  settled  by  the  Board  of  Trade,  and  eventually  they  were 
embodied  in  Provisional  Orders,  which  were  duly  confirmed  by 
a  separate  Act  of  Parliament  for  each  company.  The  several  Acts 
are  practically  identical,  at  any  rate,  in  their  leading  features  ; 
and  for  present  purposes,  one  Act,  namely,  the  London  and  North- 
Western  Railway  Company  (Rates  and  Charges)  Order  Confirma- 
tion Act,  1891  (54  &  55  Viet.  c.  ccxxi),  may  be  taken  as  a  typical 
example. 

The  schedule  to  the  Act  is  divided  into  six  parts.  Part  I  gives 
the  maximum  rates  and  charges  authorised  in  respect  of  the 
merchandise  comprised  in  the  several  classes  of  merchandise  speci- 
fied in  the  classification  ;  Parts  II  and  III  contain  the  maximum 
rates  and  charges  authorised  in  respect  of  animals  and  carriages  ; 
Part  IV  specifies  the  exceptional  charges,  and  the  circumstances 
in  which  they  may  be  made  ;  Part  V  contains  the  rates  and  charges 
authorised  in  respect  of  perishable  merchandise  conveyed  by 
passenger  train  ;  and  Part  VI  contains  the  rates  and  charges 
authorised  in  respect  of  small  parcels  by  merchandise  train. 

250 


MAXIMUM   RATES  251 

Alteration  of  Classification  and  Schedule. 

Any  railway  company  or  person  may  apply  to  the  Board  of 
Trade  to  amend  any  classification  and  schedule  by  adding  thereto 
any  articles,  matters,  or  things ;  and  the  Board  of  Trade  may 
hear  and  determine  such  application,  and  classify  and  deal  with 
the  articles,  matters,  or  things  referred  to  therein,  in  such  manner 
as  the  Board  shall  think  right.  Every  such  determination  of  the 
Board  must  be  at  once  published  in  the  London  Gazette,  and  takes 
effect  from  the  date  of  such  publication  [Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  24  (11)].  In  the 
exercise  of  this  power,  the  Board  may  add  new  articles  to  a  class, 
but  may  not  transfer  an  article  already  classified  from  one  class  to 
another  (Ex  parte  L.  &  N.W.R.,  1909,  100  L.T.R.  998). 

The  Maximum  Rates. 

What  is  generally  understood  by  tolls  is  the  charge  made  by  the 
company,  under  its  Special  Act,  for  (1)  the  use  of  the  railway  ; 
(2)  the  use  of  carriages  and  wagons  ;  and  (3)  the  supply  of  loco- 
motive power  (see  p.  238,  ante).  The  maximum  rates  for  carriage 
comprise  the  charge  for  these  services,  and  are  usually  a  little  less 
than  the  aggregate  of  the  three  separate  tolls.  But  a  railway  com- 
pany cannot  at  its  pleasure  divest  itself  of  its  character  of  a  carrier, 
and  claim  to  charge  the  higher  sum  as  tolls.  The  maximum  rates 
apply  whether  the  railway  company  carries  as  a  common  carrier 
or  under  a  special  contract,  and  the  company  cannot  exceed  the 
authorised  rate  in  respect  of  the  carriage  of  particular  goods,  unless 
expressly  empowered  to  do  so. 

In  Aberdeen  Commercial  Co.  v.  Great  Northern  of  Scotland  R., 
1878,  3  Railway  and  Canal  Traffic  Cases,  205,  the  railway  company 
gave  notice  that  they  would  not  act  as  carriers  of  manure  and 
other  specified  articles,  but  would,  if  requested,  and  at  agreed 
rates,  provide  wagons  or  locomotive  power,  or  both,  to  persons 
desiring  the  use  of  the  railway  to  forward  such  articles,  and  claimed 
to  charge  under  the  toll  clauses  for  such  articles  carried  on  the 
railway.  It  was  held  that,  notwithstanding  such  notice,  the  com- 
pany acted  as  a  carrier  of  such  articles,  and  was  not  entitled  to 
charge  under  the  toll  clauses.  The  railway  company  had  provided 
wagons  for  the  traders,  who  loaded  and  unloaded  on  their  own  pre- 
mises, and  who  hauled  the  wagons  to  and  from  the  stations  for  that 
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purpose  at  their  own  expense.  It  was  held  that  some  reasonable 
remuneration  (fixed  at  Id.  a  ton)  was  due  to  the  railway  company 
for  the  wagons  being  used  elsewhere  than  upon  the  company's 
premises. 

Whether  goods  come  within  a  certain  class  is  a  question  for  the 
courts  to  decide.  (See  Garmully  <£•  Jeffery  Manufacturing  Co.  v. 
Midland  R.,  1897,  14  T.L.R.  84.) 

Maximum  Rates  are  for  Goods  Trains  only. 

The  scheduled  rates  are  only  for  the  carriage  of  goods  carried 
by  goods  trains ;  they  do  not  apply  where  goods  are  carried  by 
passenger  train  [London  and  North-Western  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act,  1891  (54  &  55  Viet, 
c.  ccxxi),  Schedule  1,  Clause  27].  A  company  is  not  obliged  to 
convey  goods  by  passenger  train,  except  in  certain  cases  of  perish- 
able goods  (e.g.,  milk,  meat,  and  game),  for  the  carriage  of  which 
there  are  special  rates.  (See  ibid.,  Part  V.) 

Special  Services. 

But  where  a  railway  company  is  under  no  obligation  to  render 
a  particular  service,  and  yet  does  render  such  service  for  which 
no  provision  is  made  in  the  schedule  of  statutory  maximum  rates 
and  charges,  it  would  seem  that,  although  the  company  may 
make  any  reasonable  charge  for  the  service,  it  must  make  it  to  all 
persons  alike,  and  not  prefer  one  trader  to  another. 

In  an  action  brought  under  Section  90  of  the  Railway  Clauses 
Consolidation  Act,  1845  (see  p.  209,  ante),  complaining  of  inequality 
of  charge  in  respect  of  newspapers  carried  by  defendants  by  passen- 
ger trains  from  Dublin,  as  compared  with  newspapers  carried  from 
Belfast,  the  rate  was  a  flat  rate,  irrespective  of  distance,  for  carriage 
over  the  entirety  of  the  defendants'  railway,  and  the  train  times  and 
average  length  that  the  respective  papers  were  carried  were  different. 
It  was  held  that,  though  there  was  no  statutory  charge  prescribed, 
and  though  the  defendants  were  not  bound  to  carry  papers  by  pas- 
senger trains,  still,  as  they  professed  to  do  so,  Section  90  applied 
to  preferential  treatment  in  respect  of  such  papers.  Also  that  any 
cause  of  action  under  Section  90  was  confined  to  the  portion  of  the 
line  between  Dublin  and  Belfast  ;  that  the  circumstances  of  the 
traffic  from  Dublin  and  from  Belfast  were  not  the  same,  and  that 
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the  action  failed  (Independent  Newspapers,  Ltd.  v.  Great  Northern 
R.  of  Ireland,  1913,  2  Ir.R.  255). 

In  Stone  &  Co.  v.  M.R.,  1904,  1  K.B.  669,  a  case  in  which  a  com- 
pany, though  not  bound  to  carry  non-perishable  goods  by  passenger 
train,  did  so  carry ;  and  were  sued  by  the  traders  for  a  rebate  in 
respect  of  certain  matters,  Collins,  M.R.,  said  :  "  We  arrive,  then, 
at  this  state  of  things — that  the  company  is  under  no  obligation 
to  carry  non-perishable  merchandise  by  passenger  train,  that  there 
is  no  tariff  fixed  for  such  carriage,  and  no  obligation  to  make  a 
tariff.  The  merchandise  in  this  case  was  non-perishable,  and, 
while  under  no  obligation  to  carry  it  by  passenger  train,  the  com- 
pany announced  that  it  was  prepared  to  take  it  from  the  house  of 
the  sender  and  deliver  it  to  its  destination  at  a  certain  rate. 
If  that  rate  were  to  be  analysed,  it  might  very  probably  be  found 
to  include  an  element  representing  the  cost  of  collection  and 
delivery ;  but  the  company  says  it  is  willing  to  afford  a  certain 
facility  to  anyone  who  chooses  to  take  it,  but  only  on  payment 
of  an  inclusive  rate,  which,  it  may  be  taken,  includes  a  charge  for 
collection.  The  plaintiffs  say  that  they  do  the  collection  and  then 
hand  over  the  goods  at  the  defendants'  station,  and  therefore 
ought  not  to  be  charged  for  collection,  and  insist  on  what  is  in 
effect  a  station-to-station  rate.  If  the  senders  of  goods  had  a  right 
to  such  a  rate,  the  matter  would  stand  on  a  different  footing  ;  but 
they  have  no  such  right.  The  plaintiffs  cannot  claim  to  insist 
upon  facilities  being  given  for  the  transit  of  their  goods  by  pas- 
senger train,  and  it  is,  therefore,  obvious  that  they  cannot  com- 
plain that  the  company  refuses  to  give  them  a  station-to-station 
rate." 

Maximum  Rates  apply  only  to  Company's  Own  Lines. 

The  maximum  rates  which  a  company  is  entitled  to  charge  for 
the  carriage  of  goods  apply  only  to  carriage  over  the  company's 
own  lines  ;  and  where  goods  are  carried  under  a  through  contract 
with  the  company  from  a  point  on  its  own  line  to  a  point  on  another 
company's  line,  the  portion  of  the  journey  which  is  over  the  other 
company's  line  is  to  be  treated  as  a  separate  journey,  in  respect 
of  which  the  company  is  entitled  to  charge  the  maximum  rate 
authorised  by  that  other  company's  Act,  as  applicable  to  a  journey 
of  that  distance,  irrespective  of  the  distance  which  the  goods  may 
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have  previously  been  carried  over  the  company's  own  line  (G.W.R. 
v.  Caswell  &  Bowden,  Ltd.,  1904,  2  K.B.  508). 

Classification  Tables  to  be  Open  for  Inspection  and  Copies  Sold. 

The  book,  tables,  or  other  document  in  use  for  the  time  being 
containing  the  general  classification  of  merchandise  carried  on  the 
railway  of  any  company,  must,  during  all  reasonable  hours,  be  open 
to  the  inspection  of  any  person,  without  the  payment  of  any  fee, 
at  every  station  at  which  merchandise  is  received  for  conveyance, 
or,  where  merchandise  is  received  at  some  other  place  than  a 
station,  then  at  the  station  nearest  such  place  ;  and  the  said  book, 
tables,  or  other  document,  as  revised  from  time  to  time,  must  be 
kept  on  sale  at  the  principal  office  of  the  company,  at  a  price  not 
exceeding  Is.  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet, 
c.  25),  Sect.  33  (1)]. 

Printed  copies  of  the  classification  of  merchandise  traffic,  and 
schedule  of  maximum  tolls,  rates,  and  charges  of  every  railway 
company  authorised,  must  be  kept  for  sale  by  the  railway  company 
at  such  places  and  at  such  reasonable  price  as  the  Board  of  Trade 
may  by  any  general  or  special  order  prescribe  [Railway  and  Canal 
Traffic' Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  33  (2)]. 

Accounts  of  Charges  to  be  Given. 

The  company  must  within  one  week  after  application  in  writing 
made  to  the  secretary  of  any  railway  company  by  any  person 
interested  in  the  carriage  of  any  merchandise  which  has  been 
or  is  intended  to  be  carried  over  the  railway  of  such  company, 
render  an  account  to  the  person  so  applying  in  which  the  charge 
made  or  claimed  by  the  company  for  the  carriage  of  such  mer- 
chandise is  divided,  and  the  charge  for  conveyance  over  the 
railway  is  distinguished  from  the  terminal  charges  (if  any), 
and  from  the  dock  charges  (if  any),  and  if  any  terminal  charge 
or  dock  charge  is  included  in  such  account,  the  nature  and  detail 
of  the  terminal  expenses  or  dock  charges  in  respect  of  which  it  is 
made  must  be  specified  [Railway  and  Canal  Traffic  Act,  1888  (51  & 
52  Viet.  c.  25),  Sect.  33  (3)].  As  to  terminal  charge,  see 
p.  256,  post. 

Any  company  failing  to  comply  with  the  foregoing  provisions  will, 
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for  each  offence,  and  in  the  case  of  a  continuing  offence  for  every 
day  during  which  the  offence  continues,  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  £5  (ibid.,  Sect.  33  (7)  ). 

If  the  total  charge  made  by  the  company  is  below  the  maximum 
rate  for  conveyance,  and  no  terminal  charge  is  made,  it  is  a  sufficient 
compliance  with  a  demand  under  Section  33  (3),  for  the  railway 
company  to  reply  that  the  whole  charge  is  in  respect  of  convey- 
ance and  that  no  charge  is  made  in  respect  of  terminals  (New 
Union  Mills  Co.  v.  G.W.R.,  1896,  2  Q.B.  290). 

What  the  Maximum  Rate  Includes. 

The  maximum  rate  for  conveyance  is  the  maximum  rate  which 
the  company  may  charge  for  the  conveyance  of  merchandise  by 
merchandise  train  ;  and,  subject  to  specified  exceptions  and  pro- 
visions, includes  the  provision  of  locomotive  power  and  trucks 
by  the  company  and  every  other  expense  incidental  to  such 
conveyance  not  otherwise  specially  provided  for  in  the  Company's 
Act.  Provided  that — 

(a)  The  provision   of  trucks   is  not  included  in  the  maximum 
rates  applicable  to  merchandise  specified  in  Class  A  of  the  classi- 
fication, and  the  company  shall  not  be  required  to  provide  trucks 
for  the  conveyance  of  such  merchandise,  or  for  the  conveyance 
of  lime  in  bulk,  or  salt  in  bulk,  or  of  the  following  articles  when 
carried  in  such  a  manner  as  to  injure  the  trucks  of  the  company ; 
that  is  to  say,  ammoniacal  liquor,  creosote,  coal  tar,  gas  tar,  gas 
water,  or  gravel  tarred  for  paving. 

(b)  Where,    for    the    conveyance    of    merchandise   other   than 
merchandise  specified  in  Class  A  of  the  classification,  the  company 
do  not  provide  trucks,  the  rate  authorised  for  conveyance  shall 
be  reduced  by  a  sum  which,  for  distances  not  exceeding  50  miles, 
shall  in  case  of  difference  between  the  company  and  the  person 
liable  to  pay  the  charge  be  determined  by  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade,  and  for  distances  exceeding 
50  miles  shall  be  the  charge  authorised  to  be  made  by  the  company 
for  the  provision  of  trucks  when  not  included  in  the  maximum 
rate  for  conveyance. 

[See,  e.g.,  London  and  North- Western  Railway  Company  (Rates 
and  Charges)  Order  Confirmation  Act,  1891  (54  &  55  Viet,  c.  ccxxi), 
Sched.,  Clause  2.] 
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Terminal  Charges. 

In  addition  to  the  rate  for  conveyance,  a  railway  company  may 
make  terminal  charges  for  providing  accommodation  at  the  sta- 
tions, and  for  certain  services  not  included  in  the  conveyance 
rate — these  additional  charges  are  caUed  station  terminals  and 
service  terminals. 

The  power  to  make  terminal  charges  does  not  entitle  a  railway 
company  to  make  an  extra  charge  for  the  use  of  sidings  in 
shunting  and  unloading,  if  the  unloading  is  done  without  delay. 
(See  Chatter  ley  Iron  Co.  v.  North  Staffordshire  R.,  1878,  3  Railway 
and  Canal  Traffic  Cases,  238.) 

Station  Terminals. 

The  maximum  station  terminal  is  the  maximum  charge  which 
the  company  may  make  to  a  trader  for  the  use  of  the  accommoda- 
tion (exclusive  of  coal  drops)  provided,  and  for  the  duties  under- 
taken by  the  company  for  which  no  other  provision  is  made,  at 
the  terminal  station,  for  or  in  dealing  with  merchandise,  as  carriers 
thereof,  before  or  after  conveyance  (L.  &  N.W.R.  Act,  1891, 
Sched.  Clause  3). 

"  The  terminal  is  given  mainly  by  way  of  remuneration  for  the 
accommodation  a  station  affords  in  receiving  and  loading  goods  ; 
and  the  load  once  on  the  trucks,  what  remains  to  be  done  with 
it  before  departure  is  not  the  larger  part  of  station  business  " 
(per  Sir  F.  Peel  in  Cowan  v.  N.B.R.,  1898,  10  Railway  and  Canal 
Traffic  Cases,  175 ;  and  see  Pidcock  v.  M.S.  <§•  L.R.,  1896, 10  ibid.  150). 

Service  Terminals. 

The  maximum  service  terminals  are  the  maximum  charges 
which  the  company  may  make  for  the  following  services,  when 
rendered  to  or  for  a  trader,  namely,  loading,  unloading,  covering, 
and  uncovering  merchandise,  which  charges  shah1,  in  respect  of 
each  service,  be  deemed  to  include  all  charges  for  the  provision 
by  the  company  of  labour,  machinery,  plant,  stores,  and  sheets. 
Provided  that  where  merchandise  conveyed  in  a  separate  truck  is 
loaded  or  unloaded  elsewhere  than  in  a  shed  or  building  of  the 
company,  the  company  may  not  charge  to  a  trader  any  service 
terminal  for  the  performance  by  the  company  of  any  of  the  said 
services,  if  the  trader  has  requested  the  company  to  allow  him 
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to  perform  the  service  for  himself,  and  the  company  have  unreason- 
ably refused  to  allow  him  to  do  so.  Any  dispute  between  a  trader 
and  the  company  in  reference  to  any  service  terminal  charged  to 
a  trader  who  is  not  allowed  by  the  company  to  perform  the  service 
for  himself  will  be  determined  by  the  Board  of  Trade  (L.  &  N.W.R. 
Act,  1891,  Sched.,  Clause  4). 

Other  Authorised  Charges. 

A  railway  company  may  charge  for  the  following  services  or 
any  of  them,  when  rendered  to  a  trader  at  his  request  or  for  his 
convenience,  a  reasonable  sum  by  way  of  addition  to  the  tonnage 
rate.  Any  difference  arising  is  to  be  determined  by  an  arbitrator 
appointed  by  the  Board  of  Trade,  at  the  instance  of  either  party. 
But  where  before  any  service  is  rendered  to  a  trader  he  has  given 
notice  in  writing  to  the  company  that  he  does  not  require  it,  the 
service  is  not  to  be  deemed  to  have  been  rendered  at  the  trader's 
request  or  for  his  convenience.  The  enumerated  services  are — 

1.  Services  rendered  by  the  company  at  or  in  connection  with 
sidings  not  belonging  to  the  company.     (See  North  Staffordshire  R. 
v.  Salt  Union,  Ltd.,  1898,  10  Railway  and  Canal  Traffic  Cases,  168  ; 
Pidcock  v.  M.S.  6-  L.R.,  1895,  9  ibid.  45  ;    Furness  R.  v.  Vickers, 
Sons  6-  Maxim,  1904,  12  ibid.  81.) 

2.  The  collection  or  delivery  of  merchandise  outside  the  terminal 
station. 

3.  Weighing  merchandise. 

4.  The  detention  of  trucks  or  the  use  or  occupation  of  any 
accommodation  before  or  after  conveyance  beyond  such  period 
as  shall  be  reasonably  necessary  for  enabling  the  company  to  deal 
with  the  merchandise  as  carriers  thereof,  or  the  consignor  or  con- 
signee to  give  or  take  delivery  thereof,  or  in  cases  in  which  the 
merchandise  is  consigned  to  an  address  other  than  the  terminal 
station  beyond  a  reasonable  period  from  the  time  when  notice  has 
been  delivered  at  such  address  that  the  merchandise  has  arrived 
at  the  terminal  station  for  delivery  and  services  rendered  in  con- 
nection with  such  use  and  occupation.     (See  Manchester  &  Northern 
Counties'  Federation  of  Coal  Traders  v.  L.  &  Y.R.,  1897,  10  Railway 
and  Canal  Traffic  Cases,  127  ;  M.R.  v.  Sills,   1896,  9  ibid.   161  ; 
Same  v.  Black,  1899,  10  ibid.  142,  and  p.  273,  post.) 

5.  Loading  or  unloading,  covering  or  uncovering  merchandise 
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comprised  in  Class  A  or  Class  B  of  the  classification.  "  Loading 
or  unloading  "  means  packing  or  unpacking  a  goods  train  (Berry 
v.  L.C.  &  D.R.,  1884,  4  ibid.  310). 

6.  The  use  of  coal  drops. 

7.  The  provision  by  the  company  of  accommodation  at  a  water- 
side wharf,  and  special  services  rendered  thereat  by  the  company 
in  respect  of  loading  or  unloading  merchandise  into  or  out  of 
vessels  or  barges,  where  no  special  charge  is  prescribed  by  an  Act 
of  Parliament.     Provided  that  charges  under  this  sub-section  shall, 
for  the  purposes  of  Sub-section  3  of  Section  33  of  the  Railway  and 
Canal  Traffic  Act,  1888  (see  p.  254,  ante),  be  deemed  to  be  dock 
charges.     [See,  e.g.,  London  and  North- Western  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act,  1891  (54  &  55  Viet. 
c.  ccxxi),  Sched.,  Clause  5.] 

Charges  for  Private  Sidings. 

A  company  may  make  and  receive,  in  addition  to  the  specified 
charges,  charges  and  payments,  by  way  of  rent  or  otherwise,  for 
sidings  or  other  structural  accommodation  provided  or  to  be  pro- 
vided for  the  private  use  of  traders,  and  not  required  by  the  com- 
pany for  dealing  with  the  traffic  for  the  purposes  of  conveyance, 
provided  that  the  amount  of  such  charges  or  payments  is  fixed 
by  an  agreement  in  writing,  signed  by  the  trader,  or  by  some 
person  duly  authorised  on  his  behalf,  or  determined,  in  case  of 
difference  by  an  arbitrator  to  be  appointed  by  the  Board  of  Trade. 
(See,  e.g.,  L.  &  N.W.R.  Act,  1891,  Sched.,  Clause  7.) 

Rebates  on  Sidings  Rates. 

Whenever  merchandise  is  received  or  delivered  by  a  railway 
company  at  a  siding  or  branch  railway  not  belonging  to  the  com- 
pany, and  a  dispute  arises  between  the  railway  company  and  the 
consignor  or  consignee  of  such  merchandise  as  to  any  allowance 
or  rebate  to  be  made  from  the  rates  charged  to  such  consignor 
or  consignee,  in  respect  that  the  railway  company  does  not  provide 
station  accommodation  or  perform  terminal  services,  the  Railway 
and  Canal  Commissioners  have  jurisdiction  to  hear  and  determine 
such  dispute,  and  to  determine  what,  if  any,  is  a  reasonable  and 
just  allowance  or  rebate  [Railway  and  Canal  Traffic  Act,  1894 
(57  &  58  Viet.  c.  54),  Sect.  4]. 
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Section  4  does  not  apply  to  a  sidings  not  on  the  company's 
system,  nor  where  the  goods  are  carried  under  a  voluntary  rate 
(Watson,  Todd  6-  Co.  v.  M.R.,  1896,  9  Railway  and  Canal  Traffic 
Cases,  90). 

The  legal  ownership  of  the  sidings  is  not  material,  the  question 
to  be  decided  being  whether  the  railway  company  has  the  posses- 
sion, use,  and  control  of  the  siding.  If  it  has,  then  the  siding  will 
be  deemed  to  "  belong  "  to  the  company,  and  will  not  be  within 
the  scope  of  the  section  (see  Huntingdon  and  L.  &  Y.R.,  1901, 
11  Railway  and  Canal  Traffic  Cases,  237  ;  Girardot  6-  Co.  v.  G.E.R., 
1900,  ibid.  244  ;  Pidcock  6-  Co.  v.  M.S.  &  L.R.,  1895,  9  ibid.  45, 
in  which  last-mentioned  case  it  was  also  decided  that  the  juris- 
diction of  the  Commissioners  under  Section  4  is  not  defeated  by 
proof  that  some  terminal  services  were  rendered  by  the  railway 
company — the  words  "  in  respect  that  "  in  the  section  mean  "  in 
proportion  as,"  or  "  to  the  extent  to  "). 

If  a  siding  owner  does  not  require  station  accommodation, 
it  does  not  necessarily  follow  that  he  ought  to  have  a  rebate  or 
allowance  in  respect  of  not  requiring  it,  since  sidings  may  be  a 
great  burden  to  a  railway  company,  and  each  case  must  stand 
on  its  merits.  Where  a  railway  company  has  no  power  to  charge 
a  station  terminal,  and  yet  the  rate  is  shown  to  include  something 
for  a  station  terminal,  the  Court  is  not  necessarily  bound  to  allow 
a  rebate,  since  Section  4  gives  it  a  wide  jurisdiction  to  do  justice 
free  from  technicalities  (Gilstrap,  Earp  <§•  Co.  v.  G.N.R.,  1901, 
11  Railway  and  Canal  Traffic  Cases,  265). 

An  applicant  does  not  make  out  a  case  for  a  rebate  by  merely 
showing  that  he  had  been  charged  a  rate  and  did  not  receive  any 
terminal  services  ;  he  must  give  actual  proof  of  having  been  over- 
charged (Salt  Union  v.  North  Staffordshire  R.,  1898,  2  Q.B.  435, 
where  it  was  held  that  applicants,  by  merely  proving  that  they 
were  charged  a  rate,  and  that  the  siding  did  not  belong  to  the 
railway  company,  had  not  made  out  a  primd  facie  case  that  the 
rate  included  a  charge  for  station  accommodation  at  the  siding, 
so  as  to  throw  upon  the  railway  company  the  onus  of  proving 
that  the  rate  did  not  include  a  charge  for  station  accommodation). 

In  Corporation  of  Birmingham  v.  M.R.,  1896,  9  Railway  and 
Canal  Traffic  Cases,  165,  the  corporation  had  coal  consigned  to 
them,  which  was  delivered  by  the  railway  company,  partly  at  the 
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corporation's  private  siding  at  Saltley,  and  partly  at  the  railway 
company's  siding  at  Lawley  Street.  In  one  case,  therefore,  the 
Corporation  had  the  use  of  the  company's  siding,  and  in  the  other 
case  they  had  not,  but  they  were  charged  the  same  rate  to  both 
sidings.  It  was  held  that  the  fact  that  the  railway  company  per- 
formed for  the  applicants  various  services  at  Saltley  siding,  for 
which  they  were  entitled  to  charge,  might  be  used  by  the  railway 
company  as  a  set  off  to  a  claim  for  a  rebate  under  Section  4  ;  and 
that,  it  having  been  proved  that  the  value  of  the  services  received 
by  the  applicants  at  the  Saltley  siding  were  at  least  as  great  as 
the  value  of  the  services  received  at  the  Lawley  Street  Station, 
the  rates  might  fairly  be  equal  in  both  cases.  (See  also  Cowan 
&  Sons  v.  N.B.R.,  1901,  11  ibid.  271  ;  Tennant  &  Co.  v. 
Caledonian  R.,  10  ibid.  194  ;  Vickers,  Sons  6-  Maxim,  Ltd.  v,  M.R., 
1902,  87  L.T.R.  655  ;  Crompton  6-  Co.  v.  L.  &  Y.R.,  1902,  11 
Railway  and  Canal  Traffic  Cases,  285  ;  and  Partway  v.  Colne  Valley 
6-  Halstead  R.,  1899,  10  ibid.  211.) 

Detention  of  Trader's  Trucks. 

Where  merchandise  is  conveyed  in  trucks  not  belonging  to  the 
company,  the  trader  is  entitled  to  recover  from  the  company 
a  reasonable  sum,  by  way  of  demurrage,  for  any  detention  of  his 
trucks  beyond  a  reasonable  period,  either  by  the  company  or  by 
any  other  company  over  whose  railway  the  trucks  have  been 
conveyed  under  a  through  rate  or  contract.  Any  difference  arising 
must  be  determined  by  an  arbitrator  to  be  appointed  by  the  Board 
of  Trade  at  the  instance  of  either  party.  (See,  e.g.,  L.  &  N.W.R. 
Act,  1891,  Sched.,  Clause  6.) 

The  clause  applies  to  detention  during,  as  well  as  before  or  after, 
transit.  What  is  a  reasonable  period  is  a  question  of  fact  to  be 
determined  in  each  case ;  but  if  the  detention  complained  of  is 
largely  in  excess  of  the  average,  the  onus  will  be  upon  the  railway 
company  to  show  that  the  detention  was  not  unreasonable 
(Charrington,  Sells,  Dale  &  Co.  v.  L.  &  N.W.R.,  1905,  2  K.B.  437). 
A  claim  by  a  trader  for  the  cost  of  hiring  another  truck  as  damages 
for  the  detention  of  his  truck,  is  a  "  difference,"  and  can  only  be 
determined  by  an  arbitrator  appointed  by  the  Board  of  Trade 
(G.W.R.  v.  Phillips  &  Co.,  1908,  App.  Cas.  101). 
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Traders'  Empty  Trucks. 

Where  merchandise  is  conveyed  in  a  trader's  truck,  the  com- 
pany must  not  make  any  charge  in  respect  of  the  return  of  the 
truck  empty,  provided  that  the  truck  is  returned  empty  from  the 
consignee  and  station,  or  siding,  to  whom  and  to  which  it  was 
consigned  loaded,  direct  to  the  consignor  and  station  or  siding 
from  whom  and  whence  it  was  so  consigned ;  and  where  a  trader 
forwards  an  empty  truck  to  any  station  or  siding  for  the  purpose 
of  being  loaded  with  merchandise,  the  company  must  not  make 
a  charge  in  respect  of  the  forwarding  of  such  empty  truck,  pro- 
vided the  truck  is  returned  to  them  loaded  for  conveyance  direct 
to  the  consignor  and  station  or  siding  from  whom  and  whence 
it  was  so  forwarded  (L.  &  N.W.R.  Act,  1891,  Sched.,  Clause  23). 

Charges  for  Use  of  Company's  Trucks. 

The  company  may  charge  for  the  use  of  the  trucks  provided 
by  them  for  the  conveyance  of  merchandise,  when  the  provision 
of  trucks  is  not  included  in  the  maximum  rates  for  conveyance, 
any  sums  not  exceeding — 

s.     d. 
per  ton. 

For  distances  not  exceeding  20  miles  .         .         .     0    4J 
For  distances  exceeding  20  miles,  but  not  exceeding 

50  miles 06 

For  distances  exceeding  50  miles,  but  not  exceeding 

75  miles 09 

For  distances  exceeding  75  miles,  but  not  exceeding 

150  miles       .         .         .     jfc*v-      .         .         .10 
For  distances  exceeding  150  miles        .         .         .13 
(L.  &  N.W.R.  Act,  1891,  Sched.,  Clause  9.      This  section  is  not 
contained  in  some  of  the  Confirmation  Acts.) 

Transfer  Charges. 

In  respect  of  merchandise  received  from  or  delivered  to  another 
railway  company  having  a  railway  of  a  different  gauge,  the  com- 
pany may  make  a  reasonable  charge  for  any  service  of  tranship- 
ment performed  by  them,  the  amount  of  such  a  charge  to  be 
determined  in  case  of  difference  by  an  arbitrator  to  be  appointed 
by  the  Board  of  Trade  (L.  &  N.W.R.  Act,  1891,  Sched.,  Clause  8). 
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Minimum  Charges  for  Short  Distances. 

Where  merchandise  is  conveyed  for  an  entire  distance  which 
does  not  exceed,  in  the  case  of  merchandise  in  respect  of  which 
a  station  terminal  is  chargeable  at  each  end  of  the  transit,  three 
miles,  or  in  the  case  of  merchandise  in  respect  of  which  a  station 
terminal  is  chargeable  at  one  end  of  the  transit,  four  and  a  half 
miles,  or  in  the  case  of  merchandise  in  respect  of  which  no  station 
terminal  is  chargeable,  six  miles,  the  company  may,  except  as 
specifically  provided,  make  the  charges  for  conveyance  authorised 
by  the  schedule  as  for  three  miles,  four  and  a  half  miles,  and  six 
miles  respectively.  Provided  that  where  merchandise  is  conveyed 
by  the  company  partly  on  the  railway,  and  partly  on  the  railway 
of  any  other  company,  the  railway  and  the  railway  of  such  other 
company  shall,  for  the  purpose  of  reckoning  such  short  distance, 
be  considered  as  one  railway.  (See  ibid.,  Sched.,  Clause  11.) 
When  the  goods  are  hauled  by  the  other  company  over  its  own 
line,  the  two  railways  will  not  be  considered  as  one  railway. 

In  Lancashire  6-  Cheshire  Coal  Association  v.  L.  &  N.W.R.,  1907, 
2  K.B.  902,  the  London  and  North-Western  Railway  Company 
accepted  goods  for  conveyance  for  an  entire  distance,  partly  on 
their  own  railway  and  partly  on  the  railway  of  the  Lancashire  and 
Yorkshire  Railway  Company  ;  in  one  instance,  the  entire  distance 
was  less  than  6  miles  ;  in  another  instance,  the  distance  conveyed 
over  the  London  and  North-Western  line  was  more  than  6  miles, 
and  over  the  Lancashire  and  Yorkshire  line  was  less  than  6  miles. 
In  both  instances,  the  traffic  was  taken  by  the  engines  of  the  respec- 
tive companies  over  their  own  lines,  except  that,  for  convenience  of 
working,  the  engines  of  the  Lancashire  and  Yorkshire  Company 
picked  up  the  traffic  at  a  siding  on  the  London  and  North-Western 
line  about  2  miles  short  of  the  junction  of  the  two  railways,  and 
conveyed  it  thence  to  its  destination.  It  was  held  that  the  pro- 
viso to  Clause  1 1  only  applied  where  the  total  transit  was  less  than 
6  miles,  and  there  was  a  conveyance  or  carriage  by  the  London 
and  North-Western  Railway  Company  over  both  the  railways,  and 
that  there  had  not  been  such  a  conveyance  by  that  company 
merely  because  they  had  received  the  traffic  to  be  carried  to  its 
destination  at  a  through  rate.  In  the  first  instance,  therefore, 
the  London  and  North-Western  Company  were  entitled  to  charge 
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two  short  distance  rates,  and  in  the  second  to  charge  a  mileage 
rate  over  their  own  lines,  and  a  short  distance  rate  over  the  line 
of  the  Lancashire  and  Yorkshire  Company.  The  expression  "  con- 
veyed "  in  the  proviso  does  not  refer  merely  to  the  physical  haulage 
of  the  traffic. 

Calculation  of  Distance. 

In  calculating  the  distance  along  the  railway  for  the  purpose 
of  the  maximum  charge  for  conveyance  of  merchandise,  the 
compan}'  must  not  include  any  portion  of  their  railway  which 
may,  in  respect  of  that  merchandise,  be  the  subject  of  a  charge 
for  a  station  terminal.  (L.  &  N.W.R.  Act,  189J ,  Sched.,  Clause  10.) 

Truck  Load. 

For  any  quantity  of  merchandise  less  than  a  truck  load  which 
the  company  either  receive  or  deliver  in  one  truck,  on  or  at  a 
siding  not  belonging  to  the  company,  or  which,  from  the  circum- 
stances in  which  the  merchandise  is  tendered,  or  the  nature  of  the 
merchandise,  the  company  are  obliged  or  required  to  carry  in  one 
truck,  the  company  may  charge  as  for  a  reasonable  minimum  load, 
having  regard  to  the  nature  of  the  merchandise  (ibid.,  Clause  12). 

Fractions. 

Where  a  consignment  by  merchandise  train  is  over  three  hundred- 
weight and  under  five  tons  in  weight,  a  fraction  of  a  quarter  of  a 
hundredweight  may  be  charged  for  as  a  quarter  of  a  hundred- 
weight ;  and  where  a  consignment  by  merchandise  train  is  over 
five  tons  in  weight,  a  fraction  of  a  quarter  of  a  ton  may  be  charged 
for  as  a  quarter  of  a  ton. 

For  a  fraction  of  a  mile,  the  company  may  charge  according  to 
the  number  of  quarters  of  a  mile  in  that  fraction,  and  a  fraction 
of  a  quarter  of  a  mile  may  be  charged  for  as  a  quarter  of  a  mile. 

For  a  fraction  of  a  penny  in  the  gross  amount  of  rates  and 
charges  for  any  consignment  for  the  entire  distance  carried,  the 
company  may  demand  a  penny  (ibid.,  Clauses  13,  14,  15). 

Weight. 

Weight  (except  as  to  stone  and  timber  when  charged  by 
measurement)  must  be  determined  according  to  the  imperial 
avoirdupois  weight. 

19— (I559A) 
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All  stone  must  be  charged  at  actual  weight,  when  the  weight 
can  be  conveniently  ascertained.  When  the  actual  weight  of  stone 
in  blocks  cannot  be  conveniently  ascertained,  14  cubic  feet  of  stone 
in  blocks  may  be  charged  for  as  one  ton,  and  smaller  quantities 
may  be  charged  for  in  like  proportion. 

When  timber  is  consigned  by  measurement  weight,  40  cub.  ft. 
of  oak,  mahogany,  teak,  beech,  green  heart,  ash,  elm,  hickory, 
ironwood,  baywood,  or  other  heavy  timber,  and  50  cub.  ft.  of 
poplar,  larch,  fir,  or  other  light  timber  other  than  deals,  battens, 
and  boards,  and  66  cub.  ft.  of  deals,  battens  and  boards,  may  be 
charged  for  as  one  ton,  and  smaller  quantities  may  be  charged 
for  in  the  like  proportion.  The  cubic  contents  of  timber  consigned 
by  measurement  weight  must  be  ascertained  by  the  most  accurate 
mode  of  measurement  in  use  for  the  time  being  (ibid.,  Clauses  16, 
17,  18). 

Aggregate  Quantities. 

Articles  sent  in  large  aggregate  quantities,  although  made  up 
of  several  parcels,  such  as  bags  of  sugar,  coffee,  and  the  like,  will 
not  be  deemed  to  be  small  parcels  (ibid.,  Clause  19). 

Exceptional  Services. 

Where  there  is  no  statutory  provision  in  respect  of  the  charge 
to  be  made  for  any  non-specified  service,  the  railway  company 
may  make  a  reasonable  charge,  and  may  also  do  so  for  the  carriage 
of  exceptionally  bulky  goods,  dangerous  goods,  bullion,  wild  animals, 
etc.  What  is  a  reasonable  charge  is  a  question  of  fact  to  be  deter- 
mined in  each  case.  (See  M.R.  v.  Myers,  Rose  <§•  Co.,  Ltd.,  1909, 
A.C.  13  ;  L.  &  N.W.R.  v.  Crooke,  1904,  20  T.L.R.  506.) 

Power  of  Board  of  Trade  to  Make  Rules  as  to  Rates. 

The  Board  of  Trade  may  from  time  to  time  make,  rescind,  and 
vary  rules  with  respect  to  the  form  and  manner  in  which  classi- 
fications and  schedules  are  to  be  prepared  and  submitted,  published, 
advertised,  and  settled,  and  sundry  other  relative  matters  [Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  35]. 
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INCREASE  OF  RATES 

Notice  of  Increase. 

WHERE  a  railway  company  intend  to  make  any  increase  in  the 
tolls,  rates,  or  charges  published  in  the  books  required  to  be  kept 
by  the  company  for  public  inspection  (see  p.  244,  ante),  they  must 
give,  by  publication  in  such  manner  as  the  Board  of  Trade  may 
prescribe,  at  least  fourteen  days'  notice  of  such  intended  increase, 
stating  in  such  notice  the  date  on  which  the  altered  rate  or  charge 
is  to  take  effect ;  and  no  such  increase  in  the  published  tolls,  rates, 
or  charges  of  the  railway  company  will  have  effect  unless  and 
until  such  fourteen  days'  notice  has  been  given.  Any  company 
failing  to  comply  with  this  provision  shall,  for  each  offence,  and, 
in  the  case  of  a  continuing  offence,  for  every  day  during  which  the 
offence  continues,  be  liable,  on  summary  conviction,  to  a  penalty 
not  exceeding  £5  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet. 
c.  25),  Sect.  33  (6)  (7)]. 

Certain  railway  companies  advertised  that  they  intended  to 
increase  their  rates.  The  advertisement  stated  generally  that, 
subject  to  the  statutory  maxima,  existing  rates  of  not  more  than 
Is.  would  be  increased  by  £d.,  rates  of  between  Is.  and  2s.  would 
be  increased  by  Id.,  and  so  forth.  Traders  objected  that  the 
notices  were  not  in  the  form  required  by  statute,  and  that  as  the 
contemplated  increases  in  rates  were  not  set  out  individually  in 
the  rate-book,  the  new  rates  would  be  illegal  and  could  not  be 
enforced.  It  was  held  that  the  notices  of  increase  were  sufficient, 
and  that  it  was  not  necessary  to  set  out  the  new  rates  individually 
in  the  rate  book  (British  Portland  Cement  Manufacturers,  Ltd.  v. 
G.E.R.,  1914,  111  L.T.R.  586). 

Onus  on  Company  to  Justify  Increase. 

Where  a  railway  company  have,  either  alone  or  jointly  with  any 
other  railway  company  or  companies,  since  the  last  day  of 
December,  1892,  directly  or  indirectly  increased,  or  hereafter 
increase  directly  or  indirectly,  any  rate  or  charge,  then  if  any 
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complaint  is  made  that  the  rate  or  charge  is  unreasonable,  the 
company  must  prove  that  the  increase  of  the  rate  or  charge  is 
reasonable,  and  for  that  purpose  it  is  not  sufficient  to  show  that  the 
rate  or  charge  is  within  any  limit  fixed  by  an  Act  of  Parliament 
or  by  any  provisional  order  confirmed  by  Act  of  Parliament 
[Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Viet.  c.  54),  Sect  1(1)]. 

It  would  seem  to  be  doubtful  whether  this  provision  applies 
where  the  rate  has  been  increased  in  bond  fide  compliance  with 
an  order  of  the  Railway  Commissioners  against  an  undue  prefer- 
ence, since  it  may  be  that  an  increase  of  a  charge  or  rate  may  be 
reasonably  necessary  in  order  to  avoid  loss  by  charging  all 
customers  alike.  (See  Rishworth,  Ingleby  6-  Lofthouse,  Ltd.  v. 
N.E.R.,  1903,  12  Railway  and  Canal  Traffic  Cases,  34.) 

Upon  a  complaint  that  several  companies  had  unreasonably 
increased  their  rate  for  carrying  coal,  the  railway  companies  said 
that  the  increase  was  reasonable  on  the  ground  that  the  cost 
of  working  their  coal  traffic  had  increased  owing  to  shortening 
of  hours  of  labour,  increase  of  price  of  fuel,  additional  capital 
expenditure,  and  other  causes.  It  was  held  that  the  evidence 
given  by  the  railway  companies  as  to  the  cost  of  working  did  not 
prove  that  when  the  coal  rates  were  raised  at  the  end  of  1889  the 
cost  of  carrying  that  traffic  showed  such  an  advance  upon  the 
cost  in  previous  years  as  to  require  or  justify  the  raising  of  the 
rates.  To  justify  a  permanent  increase  of  rate,  changes  affecting 
only  temporarily  cost  of  working  (such  as  high  prices  of  locomotive 
coal)  are  not  sufficient  (Black  <§•  Sons  v.  Caledonian  R.,  1901, 
11  ibid.  176). 

In  Smith  &  Forest  v.  L.  &  N.W.R.,  1899,  11  Railway  and  Canal 
Traffic  Cases,  156,  it  was  said  that,  although  the  rates,  as  existing 
before  1893,  are  presumed  by  the  Railway  and  Canal  Traffic  Act, 
1894,  to  be  sufficiently  high,  an  advance  shown  to  be  necessary 
to  accommodate  them  to  circumstances  may  be  allowed,  even 
though  the  circumstances  are  of  a  date  prior  to  1893,  provided 
that  the  date  is  not  too  remote ;  and  upon  a  complaint  by  Man- 
chester oil  refiners  that  the  London  and  North- Western  and  other 
railway  companies  had,  in  March,  1893,  directly  and  unreasonably 
increased  certain  rates  per  ton  in  force  on  31st  December,  1892, 
to  the  extent  of  some  5  per  cent.,  it  was  held  that,  the  railway 
companies  having  shown  that  the  cost  of  goods  traffic  had  grown 
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proportionately  between  1888  and  1892,  an  advance  of  rates  in 
1893  to  the  extent  of  3  per  cent,  was  justified,  on  the  assumption 
that  the  rates  in  force  down  to  the  end  of  1892  ought  to  be 
considered  to  have  been  not  more  than  reasonable  in  1888. 

And  in  Charlaw  &  Sacristan  Collieries  Co.  v.  N.E.R.,  1896, 
9  ibid.  140,  it  was  held  that  the  addition  of  5d.  to  the  rate  per  ton 
of  coal  for  shipment  from  the  applicant's  collieries  to  the  Tyne 
Dock  and  Sunderland  was  not  unreasonable,  the  railway  company 
having  proved  that  the  cost  of  working  the  applicant's  traffic  had 
increased  by  (1)  increased  cost  for  locomotive  power,  owing  chiefly 
to  the  shortening  of  the  hours  of  labour  ;  (2)  increased  wages  ; 
(3)  greater  number  of  wagons  having  been  allotted  to  the  applicants, 
owing  to  the  colliery  owners  requiring  their  traffic  to  be  conducted 
with  greater  dispatch ;  and  (4)  increased  rates  and  taxes. 
(See  also  South  Yorkshire  Coal  Owners'  Assurance  Society  v.  M.R., 
1897,  10  ibid.  28.) 

If  the  allegation  is  that  certain  companies  jointly  have  increased 
the  charge,  so  as  to  make  it  unreasonable,  all  the  companies  con- 
cerned must  be  joined  as  defendants  (Mapperley  Colliery  Co.  v. 
M.R.,  1896,  65  L.J.,  Q.B.  272). 

Charges  Current  on  3ist  December,  1892. 

Subject  to  any  regulations  which  may  be  made  by  the  Board 
of  Trade,  every  railway  company  must  keep  the  books,  schedules, 
or  other  papers,  specifying  all  the  rates,  charges,  and  conditions 
of  transport  in  use  upon  such  railway  on  the  31st  December,  1892, 
open  for  inspection  at  its  head  office,  and  must,  upon  demand, 
supply  copies  of  the  extracts  from  such  books,  schedules,  and 
papers  [Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Viet.  c.  54), 
Sect.  1  (2)]. 

Increase  Due  to  Cost  of  Working. 

If  on  a  complaint,  made  under  Section  1  of  the  Act  of  1894,  the 
railway  company  proves  to  the  satisfaction  of  the  Commissioners — 
(a)  that  there  has  been  a  rise  in  the  cost  of  working  the  rail- 
way, excluding  the  cost  of  carrying  and  dealing  with  passengers, 
resulting  from  improvements  made  by  the  company  since  the 
19th  day  of  August,   1911,  in  the  conditions  of  employment 
of  their  labour  or  clerical  staff ;   and 
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(b)  that  the  whole  of  the  particular  increase  of  rate  or  charge 
of  which  complaint  is  made  is  part  of  an  increase  of  rates  or 
charges  made  for  the  purpose  of  meeting  the  said  rise  in  the  cost 
of  working ;    and 

(c)  that  the  increase  of  rates  or  charges  made  for  the  purpose 
of  meeting  the  said  rise  in  the  cost  of  working  is  not,  in  the 
whole,  greater  than  is  reasonably  required  for  the  purpose  ;   and 

(d)  that  the  proportion  of  the  increase  of  rates  or  charges 
allocated  to  the  particular  traffic  with  respect  to  which  the 
complaint  is  made  is  not  unreasonable ; 

the  Commissioners  must  treat  the  increase  of  rates  or  charge  as 
justified  :  Provided  that  nothing  in  this  section  shall  be  construed 
as  preventing  the  Commissioners  from  taking  into  account  any 
circumstances  which  are  relevant  to  the  determination  whether 
an  increase  of  rates  or  charges  is  or  is  not  greater  than  is  reason- 
ably required  for  the  purpose  of  meeting  the  said  rise  in  the  cost 
of  working  [Railway  and  Canal  Traffic  Act,  1913  (2  &  3  Geo.  V, 
c.  29),  Sect.  1].  (Rules  for  procedure  under  this  Act  have  been 
made ;  see  Railway  and  Canal  Traffic  Rules,  1913,  W.N.  cxxxiii.) 

Complaint  of  Increased  Rate. 

The  Railway  and  Canal  Commissioners  have  jurisdiction  to  hear 
and  determine  any  complaint  with  respect  to  any  increase  of  rate 
or  charge,  but  not  until  a  complaint  with  respect  thereto  has  been 
made  to  and  considered  by  the  Board  of  Trade  under  Section  31 
of  the  Railway  and  Canal  Traffic  Act,  1888 :  see  page  270,  post 
[Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Viet.  c.  54),  Sect.l  (3)]. 
As  to  who  may  complain,  see  pp.  271,  272,  post. 

A  complaining  trader  must,  within  fourteen  days  after  filing  his 
complaint,  unless  the  Court  otherwise  orders,  pay  to  the  company 
such  a  sum  as  he  would  have  had  to  pay  under  the  rate  in  force 
before  the  increase  complained  of.  [See  Railway  and  Canal  Traffic 
Act,  1894  (57  &  58  Viet.  c.  54),  Sect.  1  (4).] 

In  considering  whether  an  increase  of  a  rate  is  reasonable,  only 
the  circumstances  existing  at  the  time  the  increase  is  made  can  be 
considered  (North  Staffordshire  Colliery  Owners'  Association  v. 
North  Staffordshire  R.,  1908,  2  K.B.  765),  and  the  main  element 
to  be  considered  is  the  expense  to  the  carrier  of  the  services 
rendered,  and  not  the  effect  upon  the  trade  of  the  persons  who 
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have  to  pay  the  rate  (see  per  Collins,  J.,  in  Rickett,  Smith  &  Co. 
v.  M.R.,  1896,  1  Q.B.  260)  ;  the  charge  may  be  varied  according 
to  the  trouble,  expense,  and  responsibility  attending  the  receipt, 
carriage,  and  delivery  of  the  different  articles  (per  Parke,  B.,  in 
Pickfords  v.  Grand  Junction  R.,  1842,  10  M.  &  W.  399)  ;  and  the 
reasonableness  of  the  charge  is  to  be  measured  by  reference  to  the 
service  rendered  and  the  benefit  received,  and  is  not  affected  by 
the  prosperity  or  misfortune  of  the  parties  (Canada  Southern  R. 
v.  International  Bridge  Co.,  1883,  A.C.  723,  where  it  was  laid  down 
that,  on  the  question  of  reasonableness  of  charges,  the  principle 
is  not  what  profit  it  may  be  reasonable  for  a  company  to  make, 
but  what  it  is  reasonable  to  charge  to  the  person  who  is  charged). 
In  Mansion  House  Association  on  Railway  Traffic  v.  G.W.R., 
1895,  2  Q.B.  141,  the  Association  complained  that  certain  increased 
class  rates  were  unreasonable,  and  it  was  held,  not  only  that  the 
Association  was  entitled  to  complain  without  giving  particulars 
of  the  traders  it  represented,  but  also  that,  on  such  a  complaint 
as  to  the  increase  of  class  rates,  the  railway  company  might,  in  the 
first  place,  justify  generally  the  raising  of  the  rate  for  the  whole 
class  ;  and  that,  therefore,  an  application  for  particulars,  for  the 
purpose  of  identification  of  specific  goods  in  respect  to  which  the 
increase  of  rate  might  be  alleged  to  be  unreasonable,  was  premature. 


SECTION  IV 

COMPLAINTS  AND   DISPUTES 

Complaints  to  Board  of  Trade. 

WHENEVER  any  person  receiving,  or  sending,  or  desiring  to  send 
goods  by  any  railway,  is  of  opinion  that  the  railway  company  is 
charging  him  an  unfair  or  an  unreasonable  rate  of  charge,  or  is 
in  any  other  respect  treating  him  in  an  oppressive  or  unreasonable 
manner,  such  person  may  complain  to  the  Board  of  Trade.  The 
Board  of  Trade,  if  they  think  that  there  is  reasonable  ground  for 
the  complaint,  may  thereupon  call  upon  the  railway  company  for 
an  explanation,  and  endeavour  to  settle  amicably  the  diffeiences 
between  the  complainant  and  the  railway  company ;  and  for  such 
purpose  may  appoint  either  one  of  their  own  officers  or  any  other 
competent  person  to  communicate  with  the  complainant  and  the 
railway  company,  and  to  receive  and  consider  such  explanations 
and  communications  as  may  be  made  in  reference  to  the  complaint  ; 
and  may  pay  to  such  person  such  remuneration  as  they  may  think 
fit,  and  as  may  be  approved  by  the  Treasury. 

A  complaint  may  be  made  to  the  Board  of  Trade  by  any  of  the 
authorities  authorised  to  complain  to  the  Railway  and  Canal 
Commissioners  (see  p.  234,  ante;  and  p.  271,  post)  in  any  case 
in  which,  in  the  opinion  of  any  of  such  authorities,  they  or  any 
traders  or  persons  in  their  district  are  being  charged  unfair  or 
unreasonable  rates  by  a  railway  company,  and  all  the  provisions 
of  this  section  will  apply  to  a  complaint  so  made,  as  if  the  same 
had  been  made  by  a  person  entitled  to  make  a  complaint  under 
this  section  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet, 
c.  25),  Sect.  31]. 

Complaints  to  Railway  Commissioners. 

Any  person  disputing  the  legality  of  any  rate,  charge,  or  toll 
levied  by  a  railway  company  may  complain  to  the  Railway  and 
Canal  Commissioners.  A  dispute  as  to  an  overcharge  should  be 
decided  by  a  Court  of  Law,  not  by  the  Commissioners  (Davis  & 
Son,  Ltd.  v.  Taff  Vale  R.,  1895,  App.  Cas.  452). 

270 
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Where  any  question  or  dispute  arises  involving  the  legality  of 
any  toll,  rate,  or  charge,  or  portion  of  a  toll,  rate,  or  charge, 
charged  or  sought  to  be  charged  for  merchandise  traffic  by  a  rail- 
way company  or  a  canal  company,  or  a  railway  and  canal  company, 
the  Commissioners  have  jurisdiction  to  hear  and  determine  the 
same,  and  to  enforce  payment  of  such  toll,  rate,  or  charge,  or  so 
much  thereof  as  the  Commissioners  decide  to  be  legal  [Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sects.  10,  23]. 
But  the  jurisdiction  only  relates  to  questions  connected  with  the 
carriage  of  goods  (G.W.R.  v.  Railway  Commissioners,  1881, 
7  Q.B.D.  182). 

As  to  complaints  against  increased  rates,  see  page  268,  ante ; 
and  as  to  disputes  over  rebates  on  sidings  rates,  see  page  258,  ante. 

Complaints  by  Public  Authorities. 

Any  of  the  following  authorities  may  make  to  the  Railway 
Commissioners  (and  to  the  Board  of  Trade,  see  p.  270,  ante}  any 
complaint  which  the  Commissioners  have  jurisdiction  to  determine, 
and  may  do  so  without  proof  that  such  authority  is  aggrieved 
by  the  matter  complained  of,  and  any  of  such  authorities  may 
appear  in  opposition  to  any  complaint  which  the  Commissioners 
have  jurisdiction  to  determine  in  any  case  where  such  authority, 
or  the  persons  represented  by  them,  appear  to  the  Commissioners 
to  be  likely  to  be  affected  by  any  determination  of  the 
Commissioners  upon  such  complaint. 

1.  Any  harbour  board  or  conservancy  authority. 

2.  The  Common  Council  of  the  City  of  London. 

3.  Any  council  of  a  city  or  borough. 

4.  Any  county  council. 

5.  Any  justices  in  Quarter  Sessions  assembled. 

6.  Any  urban  authority  not  being  a  council  as  aforesaid 

7.  Any  rural  sanitary  authority. 

8.  Any  such  association  of  traders  or  freighters,  or  chamber  of 
commerce  or  agriculture,  as  may  obtain  a  certificate  from  the 
Board  of  Trade  that  it  is,  in  the  opinion  of  the  Board  of  Trade, 
a  proper  body  to  make  such  complaint. 

The  Board  of  Trade  may,  if  they  think  fit,  require,  as  a  condition 
of  giving  a  certificate,  that  security  be  given  in  such  manner  and 
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to  such  amount  as  they  think  necessary,  for  any  costs  which  the 
complainants  may  be  ordered  to  pay  or  bear.  Any  certificate 
granted  will,  unless  withdrawn,  be  in  force  for  twelve  months 
from  the  date  on  which  it  was  given  [Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  7]. 

There  must  be  a  substantial  existing  grievance  to  justify  a  com- 
plaint. The  mere  fact  that  practices,  the  present  effect  of  which 
is  trifling,  may  lead  to  more  seriously  injurious  consequences,  is 
not  sufficient.  (See  Liverpool  Corn  Traders'  Association  v.  L.  & 
N,W.R.,  1891,  1  Q.B.  120.) 

An  association  duly  certified  as  a  proper  body  to  complain 
cannot  be  compelled  to  give  particulars  of  whom  it  represents 
(Mansion  House  Association  on  Railway  Traffic  v.  G.W.R.,  1895, 
2  Q.B.  141). 

Power  of  Commissioners  to  Award  Damages. 

Where  the  Commissioners  have  jurisdiction  to  hear  and  deter- 
mine any  matter,  they  may,  in  addition  to  or  in  substitution  for 
any  other  relief,  award  to  any  complaining  party  who  is  aggrieved 
such  damages  as  they  find  him  to  have  sustained  ;  and  such  award 
of  damages  will  be  in  complete  satisfaction  of  any  claim  for 
damages,  including  repayment  of  overcharges,  which  such  party 
would  otherwise  have  had  by  reason  of  the  matter  of  complaint. 
But  damages  cannot  be  awarded  unless  complaint  has  been  made 
to  the  Commissioners  within  one  year  from  the  discovery  by  the 
party  aggrieved  of  the  matter  complained  of  [Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  12]. 

See  also  page  231,  ante. 

Enforcement  of  Orders. 

Obedience  to  the  orders  of  the  Commissioners  may  be  enforced 
by  a  penalty  not  exceeding  £200  for  every  day  during  which  there 
is  a  failure  to  comply  with  the  order  [Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Viet.  c.  31),  Sect.  3  ;  Regulation  of  Railways 
Act,  1873  (36  &  37  Viet.  c.  48),  Sects.  6,  26 ;  Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Viet.  c.  25),  Sect.  9.  See  Chatterley 
Iron  Co.  v.  North  Staffordshire  R.,  1878,  3  Railway  and  Canal 
Traffic  Cases  238 ;  Watkinson  v.  Wrexham,  Mold  &  Connah's 
Quay  R.  (No.  3),  1880,  ibid.  446]. 
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Disputes  as  to  Rates  and  Charges. 

A  dispute  between  a  trader  and  a  railway  company  as  to  terminal 
charges,  charges  for  services  at  a  private  siding,  or  charges  for  the 
collection  or  delivery  of  goods,  for  the  weighing  of  goods,  for  the 
detention  of  trucks,  the  use  of  coal  drops,  and  other  like  matters, 
must  be  determined  by  an  arbitrator  appointed  by  the  Board  of 
Trade.  The  Court  has  no  jurisdiction  to  decide  such  questions ; 
see  pp.  255-261,  ante. 

In  L.  &  N.W.R.  v.  Donellan,  and  Same  v.  Billington,  Ltd.,  1898, 
2  Q.B.  7 — actions  to  recover  from  traders  charges  for  the  use  of 
sidings — it  was  contended  by  the  defendants  that  the  Court  had 
no  jurisdiction  to  try  the  cases,  because  under  the  London  and 
North- Western  Railway  Company  (Rates  and  Charges)  Order  Con- 
firmation Act,  1891  (54  &  55  Viet.  c.  ccxxi),  Sched.,  Clause  5  (see 
p.  258,  ante)  (and  the  other  companies'  Acts  contain  a  similar 
provision),  jurisdiction  was  given  to  an  arbitrator  to  be  appointed 
by  the  Board  of  Trade.  It  was  held  by  the  Court  of  Appeal  that 
the  jurisdiction  of  the  Court  was  ousted,  and  that  such  an 
arbitrator  was  the  only  tribunal  for  the  settlement  of  any  such 
difference.  The  cases  went  to  the  House  of  Lords  (1899,  A.C.  79), 
when  the  judgments  of  the  Court  of  Appeal  were  reversed  on  the 
ground  that  as  there  had  been  no  difference  existing  between  the 
parties  before  action  brought,  there  was  nothing  on  which  to 
arbitrate ;  and  that  it  was  not  allowable  that  the  ordinary  juris- 
diction of  the  Courts  should  be  defeated  by  raising,  for  the  first 
time,  the  question  of  the  reasonableness  of  the  charges  after  the 
action  had  been  commenced.  (See  also  L.  &  N.W.R.  v.  Jones, 
1915,  2  K.B.  35  and  G.C.R.  v.  Schwann,  1913,  48  Law  Journal 
47.) 

In  a  somewhat  similar  case  (M.R.  v.  Loseby  &  Carnley,  1899, 
App.  Cas.  133),  the  House  of  Lords  decided  that  the  arbitrator  had 
jurisdiction  to  determine,  not  only  the  reasonableness  of  the  sums 
charged  for  the  accommodation,  but  all  questions  necessarily 
incidental  thereto,  and,  among  them,  the  reasonableness  of  the 
time  allowed  to  the  consignee  for  taking  delivery  of  the  merchandise. 

What  is  a  "Reasonable  Sum." 

As  to  what  is  a  reasonable  sum,  see  M.R.  v.  Black,  1899,  10  Rail- 
way and  Canal  Traffic  Cases,  142,  where  the  railway  company 
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claimed  6d.  per  truck  per  day  as  siding  rent  at  Sheffield,  after 
allowing  four  clear  days  for  unloading.  It  was  held  (1)  that  that 
amount  was  a  reasonable  sum  to  apply  to  all  traders  at  Sheffield 
and  similar  places,  though  it  would  not  necessarily  apply  to  other 
places  (e.g.,  rural  stations),  where  the  cost  of  the  construction  of 
sidings  might  be  less,  and  the  cost  of  working  might  be  more,  in 
proportion  to  the  quantity  of  traffic  ;  and  where  the  loss  of  busi- 
ness by  the  blocking  of  the  siding  might  be  greater  or  less  according 
to  the  circumstances.  (2)  That  in  ascertaining  the  "  reasonable 
sum  "  to  be  charged  under  the  clause,  the  cost  of  maintenance 
should  only  be  considered  where  it  exceeds  that  which  would  be 
incurred  if  delivery  were  taken  within  the  four  days,  and  only 
those  services  in  excess  of  those  which  would  be  otherwise  per- 
formed are  to  be  taken  into  consideration.  (3)  That  the  cost  of 
accommodation  is  only  a  factor  in  cases  where  extra  accommoda- 
tion has  to  be  provided  owing  to  the  trader's  habitual  delay  in 
unloading.  (4)  That  four  days,  exclusive  of  the  day  on  which  the 
notice  of  arrival  was  given,  was  a  reasonable  period  for  unloading. 
(5)  That,  although  primd  facie  this  time  would  not  begin  to  run 
until  the  trucks  were  in  the  siding  and  handed  over  to  the  trader 
ready  for  unloading,  yet  if  the  trader  was  not  ready  to  take 
delivery,  the  siding  being  blocked  by  him,  the  time  ran  from  the 
moment  the  railway  company  were  ready  to  send  the  trucks  to 
the  siding  ;  while,  if  the  railway  company  were  in  default,  the 
trader  would  have  his  remedy  under  the  contract  for  delivery. 
(See  also  Manchester  &  Northern  Counties  Federation  of  Coal 
Traders'  Association  v.  M.R.,  1896,  10  Railway  and  Canal  Traffic 
Cases,  121  ;  and  Same  v.  L.  &  Y.R.,  1897,  ibid.  127.) 


PART  VII 

CONTROLLING  AUTHORITIES 

The  Railway  and  Canal  Commissioners. 

THE  Railway  and  Canal  Commission  was  constituted  under  the 
Railway  and  Canal  Traffic  Act,  1888  (5  &  52  Viet.  c.  25),  to  take 
over  the  functions  of  a  somewhat  similar  body  and  exercise  juris- 
diction over  railway  companies,  and  canal  companies,  and  railway 
and  canal  companies.  There  are  five  Commissioners :  two 
appointed  by  the  Crown,  on  the  recommendation  of  the  President 
of  the  Board  of  Trade,  one  of  whom  must  be  a  man  of  experience 
in  railway  matters  ;  and  three  ex-officio  Commissioners,  who  are 
judges  of  the  High  Courts  of  England,  Scotland,  and  Ireland 
respectively.  An  ex-officio  Commissioner,  as  a  rule,  only  acts  in 
cases  arising  in  the  part  of  the  United  Kingdom  for  which  he  is 
a  judge.  Three  Commissioners  must  sit  to  hear  any  case,  the 
ex-officio  Commissioner  presides,  and  his  opinion  on  any  question 
of  law  is  decisive.  A  Commissioner  must  not  sit  to  hear  any  case 
in  which  he  is  directly  or  indirectly  interested,  except  the  parties 
consent  to  his  so  doing  ;  and  a  Commissioner  must  not  hold  shares 
or  stock  or  debentures  in  any  railway  or  canal  company.  If  at 
the  date  of  his  appointment  he  holds  any  such  interest,  he  must 
dispose  of  it  within  three  months. 

The  Commissioners  appoint  the  place  and  time  for  their  sittings. 
English  cases  are  usually  heard  at  the  Royal  Courts  of  Justice, 
Strand,  London,  and  the  office  of  the  Commission  is  at  that  address. 

Powers  of  Commissioners. 

The  jurisdiction  of  the  Commissioners  is  either  directly  given 
by  Act  of  Parliament,  or  arises  from  the  parties  to  disputes  in 
railway  and  canal  matters  agreeing  to  refer  the  question  in  differ- 
ence to  the  arbitration  of  the  Commissioners,  or  from  the  direction 
of  the  Board  of  Trade,  which  Department  has  power,  under  the 
Board  of  Trade  Arbitrations  Act,  1874  (37  &  38  Viet.  c.  40),  to 
appoint  the  Commissioners  as  arbitrators  in  cases  which  are 
directed  by  statute  to  be  referred  to  the  Board  of  Trade,  or  to 
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arbitrators  appointed  by  the  Board.  Disputes  between  railway 
companies  and  traders  as  to  charges  made  under  the  various  Rail- 
way Rates  and  Charges  Acts  are  frequently  referred  to  the  Com- 
missioners under  this  power.  The  direct  statutory  jurisdiction 
includes  power  to  adjudicate  upon  complaints  relating  to  undue 
preference  (see  p.  209),  failure  to  give  facilities  (see  p.  183),  through 
rates  (see  p.  196),  private  sidings  (see  p.  204),  tolls  and  charges 
(see  p.  268),  cheap  trains  (see  p.  21),  steam  boats,  railway  servants' 
hours  of  work,  and  numerous  other  matters,  some  of  which  are 
quite  outside  the  original  functions  of  the  Commissioners  as  a 
Court  for  the  control  of  railway  and  canal  companies. 

Appeals. 

There  is  no  appeal  from  the  decision  of  the  Commissioners  on  a 
question  of  fact,  but  on  a  question  of  law  an  appeal  lies  to  the  Court 
of  Appeal  [Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Viet, 
c.  25),  Sec.  17].  When  the  Commissioners  sit  as  arbitrators,  their 
decision  on  a  point  of  law  may  be  reviewed  by  the  Court  of  Appeal 
(N.E.R.  v.  N.B.R.,  1897,  35  Sc.  L.R.  282).  The  Commissioners 
may  state  a  case  for  the  opinion  of  the  High  Court  (Hall  v.  L.B 
&  S.C.R.,  1886,  15  Q.B.D.  505 ;  17  Q.B.D.  230).  On  the  subject 
of  appeals,  see  also  National  Telephone  Co.,  Ltd.  v.  Postmaster- 
General,  1913,  A.C.  546;  Spillers  &  Bakers,  Ltd.  v.  G.W.R.,  1911, 
1  K.B.  386 ;  G.C.R.  v.  L.  &  Y.R.,  1910,  14  Railway  and  Canal 
Traffic  Cases,  131  ;  Lever  Bros.,  Ltd.  v.  M.R.,  1909,  13  Railway 
and  Canal  Traffic  Cases,  301  ;  Watson  &  Sons,  Ltd.  v.  M.R.,  1909, 
14  Railway  and  Canal  Traffic  Cases,  18 ;  Pickfords,  Ltd.  v.  L.  & 
N.W.R.,  1907,  13  Railway  and  Canal  Traffic  Cases,  31  ;  Abram 
Coal  Co.,  Ltd.  v.  G.C.R.,  1903,  19  T.L.R.  664  ;  Vickers,  Sons  & 
Maxim,  Ltd.  v.  M.R.,  1902,  87  L.T.R.  655  ;  Rhymney  Iron  Co., 
Ltd.  v.  Rhymney  R.,  1888,  6  Railway  and  Canal  Traffic  Cases,  60  ; 
Denaby  Main  Colliery  Co.  v.  M.S.  &  L.R.,  1880,  3  Railway  and 
Canal  Traffic  Cases,  426. 

Procedure. 

The  procedure  in  matters  brought  before  the  Commissioners  is 
regulated  by  Rules  of  Court,  which  were  made  in  1889,  and  are 
entitled  the  Railway  and  Canal  Commission  Rules,  1889 ;  but, 
after  an  application  has  been  filed,  the  parties  may  consent  to 
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dispense  with  all  formal  proceedings.  The  Commissioners  have 
all  the  powers  of  the  High  Court  as  to  securing  the  attendance 
of  witnesses,  the  production  of  documents,  etc. ;  and  may  issue 
injunctions  and  enforce  their  orders  in  the  same  manner  as  the 
High  Court.  They  can  award  damages  to  an  aggrieved  party, 
provided  he  has  complained  to  them  within  a  year  of  the  cause 
of  complaint  coming  to  his  knowledge  (see  p.  208,  ante). 

Who  May  Complain. 

Complaint  to  the  Commissioners  may  be  made  by  any  person 
who  is  aggrieved  by  any  act  or  omission  of  a  railway  or  canal  com- 
pany, which  he  alleges  to  be  in  violation  of  the  company's  duty 
under  the  various  railway  or  traffic  regulation  Acts,  or  by  any 
one  who  disputes  the  legality  of  any  toll,  rate,  or  charge.  Com- 
plaints may  also  be  raised  by  any  harbour  or  conservancy  authority, 
any  county  council  or  municipal  authority,  by  Quarter  Sessions, 
and  by  an  association  of  traders  or  a  chamber  of  commerce,  or  a 
chamber  of  agriculture  which  is  certified  by  the  Board  of  Trade 
as  a  proper  body  to  make  a  complaint.  The  Commissioners  may 
allow  any  person  or  body  of  persons  to  be  heard  in  opposition  to 
a  complaint.  (See,  generally,  page  271,  ante.) 

Any  number  of  defendants  and  causes  of  action  may  be  joined 
in  one  application,  subject  to  the  power  of  the  Court  to  strike  out 
any  party  or  matter  the  joinder  of  which  tends  to  embarrass  or 
delay,  and  to  order  separate  trials  of  such  of  the  issues  as  cannot 
conveniently  be  tried  together  (Smith,  Stone  6-  Knight,  Ltd.  v. 
L.  &  N.W.R.,  1914,  3  K.B.  1195). 

The  Board  of  Trade. 

The  Board  of  Trade,  which  is  a  Department  of  the  Government, 
possesses  under  various  Acts  of  Parliament  very  wide  powers  of 
control  over  railway  companies,  both  as  regards  the  construction, 
working,  and  regulation  of  the  railways.  In  many  respects,  these 
powers  relate  to  matters  that  are  beyond  the  scope  of  this  book  ; 
but,  generally  speaking,  it  may  be  said  that  the  powers  and  duty 
of  the  Board  extend  to  requiring  and,  if  necessary,  enforcing  com- 
pliance with  all  statutory  provisions  relating  to  the  regulation  of 
railways.  As  regards  carriage  in  particular,  the  Board  may  order 
every  railway  company  to  make  a  return  of  all  tolls,  rates,  and 
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charges  levied  for  the  carriage  of  passengers  and  goods  ;  and  any 
company  desiring  to  amend  its  authorised  schedule  of  charges 
must  obtain  the  sanction  of  the  Board  (see  p.  251,  ante,  as  to 
publication,  etc.,  of  rates).  Under  the  various  Rates  and  Charges 
Acts,  the  Board  of  Trade  must  determine,  or  send  to  an  arbitrator, 
disputes  between  traders  and  railway  companies  as  to  terminal 
charges,  sidings  charges,  collection  or  delivery  or  weighing  charges, 
accommodation  charges,  and  demurrage.  The  Board  hears  com- 
plaints as  to  unreasonable  charges,  and  has  power  to  compel  a 
railway  company  to  provide  sufficient  cheap  passenger  trains  or 
workmen's  trains  (see  p.  21,  ante). 


APPENDIX 

Land  Carriers  Act,  1830 

[n  Geo.   IV  and   i  Will.  IV,  c.  68] 

AN  Act  for  the  more  effectual  protection  of  mail  contractors, 
stage  coach  proprietors,  and  other  common  carriers  for  hire, 
against  the  loss  of  or  injury  to  parcels  or  packages  delivered  to 
them  for  conveyance  or  custody,  the  value  and  contents  of 
which  shall  not  be 'declared  to  them  by  the  owners  thereof. 

[23rd  July,  1830.] 

1. — Whereas  by  reason  of  the  frequent  practice  of  bankers 
and  others  of  sending  by  the  public  mails,  stage  coaches,  wagons, 
vans,  and  other  public  conveyances  by  land  for  hire,  parcels 
and  packages  containing  money,  bills,  notes,  jewellery,  and  other 
articles  of  great  value  in  small  compass,  much  valuable  property 
is  rendered  liable  to  depredation,  and  the  responsibility  of  mail 
contractors,  stage  coach  proprietors,  and  common  carriers  for 
hire  is  greatly  increased  :    And  whereas  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages  to  notify 
the  value  and  nature  of  the  contents  thereof,  so  as  to  enable 
such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  by  due  diligence  to  protect  themselves  against  losses 
arising   from   their  legal  responsibility,   and   the   difficulty  of 
fixing  parties  with  knowledge  of  notices   published  by  such 
mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  with  the  intent  to  limit  such  responsibility,  they  have 
become   exposed   to   great   and   unavoidable   risks,    and   have 
thereby  sustained  heavy  losses :    Be  it  therefore   enacted    by 
the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  passing  of  this  Act  no  mail  Man  con- 
contractor,  stage  coach  proprietor,  or  other  common  carrier  by  tractors, 
land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to  any  article  co?ch  pro^  , 
or  articles  or  property  of  the  descriptions  following  ;    (that  is   carriers'not 
to  say,)  gold  or  silver  coin  of  this  realm  or  of  any  foreign  State,    to  be  liable 
or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,   for  lo.ss  of  , 
or  any  precious  stones,  jewellery,  watches,  clocks,  or  timepieces   above" the° 
of  any  description,  trinkets,  bills,  notes    of  the  Governor  and   value  of  ml. 
Company   of   the   Banks   of   England,    Scotland,    and   Ireland   ""^s^eli" 
respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland,    ^^   and 
orders,  notes,  or  securities  for  payment  of  money,  English  or  increased 
foreign,  stamps,  maps,  writings,  title  deeds,  paintings,  engrav-   charge 
ings,  pictures,  gold  or  silver  plate  or  plated  articles,  glass,  china,    a 
silks  in  a  manufactured  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  in  any  parcel  or  package  which 
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When  any 
parcel  shall  be 
so  delivered, 
an  increased 
rate  of  charge 
may  be  de- 
manded. 


Notice  of  the 
same  to  be 
affixed  in 
offices  or 
warehouses. 


Carriers  to 
give  receipts, 
acknowledg- 
ing increased 
rate. 


In  case  of 
neglect  to 
give  receipt 
or  affix 
notice,  the 
party  not  to 
be  entitled 
to  benefit  of 
this  Act. 

Publication 
of  notices 
not  to  limit 
the  liability 
of  proprietors, 
&c.  in  respect 
of  any  other 
goods  con- 
veyed. 


shall  have  been  delivered,  either  to  be  carried  for  hire  or  to 
accompany  the  person  of  any  passenger  in  any  mail  or  stage 
coach  or  other  public  conveyance,  when  the  value  of  such  article 
or  articles  or  property  aforesaid  contained  in  such  parcel  or 
package  shall  exceed  the  sum  of  ten  pounds,  unless  at  the  time 
of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving 
house  of  such  mail  contractor,  stage  coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman, 
or  other  servant,  for  the  purpose  of  being  carried  or  of  accom- 
panying the  person  of  any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles  or  property  shall  have  been 
declared  by  the  person  or  persons  sending  or  delivering  the 
same,  and  such  increased  charges  as  hereinafter  mentioned,  or 
an  engagement  to  pay  the  same,  be  accepted  by  the  person 
receiving  such  parcel  or  package. 

2. — And  be  it  further  enacted,  that  when  any  parcel  or  package 
containing  any  of  the  articles  above  specified  shall  be  so  delivered, 
and  its  value  and  contents  declared  as  aforesaid,  and  such  value 
shall  exceed  the  sum  of  ten  pounds,  it  shall  be  lawful  for  such 
mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers  to  demand  and  receive  an  increased  rate  of  charge,  to 
be  notified  by  some  notice  affixed  in  legible  characters  in  some 
public  and  conspicuous  part  of  the  office,  warehouse,  or  other 
receiving  house  where  such  parcels  or  packages  are  received  by 
them  for  the  purpose  of  conveyance,  stating  the  increased  rates 
of  charge  required  to  be  paid  over  and  above  the  ordinary  rate 
of  carriage  as  a  compensation  for  the  greater  risk  and  care 
to  be  taken  for  the  safe  conveyance  of  such  valuable  articles  ; 
and  all  persons  sending  or  delivering  parcels  or  packages  con- 
taining such  valuable  articles  as  aforesaid  at  such  office  shall  be 
bound  by  such  notice,  without  further  proof  of  the  same  having 
come  to  their  knowledge. 

3. — Provided  always,  and  be  it  further  enacted,  that  when 
the  value  shall  have  been  so  declared,  and  the  increased  rate  of 
charge  paid,  or  an  engagement  to  pay  the  same  shall  have  been 
accepted  as  hereinbefore  mentioned,  the  person  receiving  such 
increased  rate  of  charge  or  accepting  such  agreement,  shall,  if 
thereto  required,  sign  a  receipt  for  the  package  or  parcel, 
acknowledging  the  same  to  have  been  insured,  which  receipt 
shall  not  be  liable  to  any  stamp  duty  ;  and  if  such  receipt  shall 
not  be  given  when  required,  or  such  notice  as  aforesaid  shall 
not  have  been  affixed,  the  mail  contractor,  stage  coach  pro- 
prietor, or  other  common  carrier  as  aforesaid  shall  not  have  or 
be  entitled  to  any  benefit  or  advantage  under  this  Act,  but  shall 
be  liable  and  responsible  as  at  the  common  law,  and  be  liable 
to  refund  the  increased  rate  of  charge. 

4. — Provided  always,  and  be  it  enacted,  that  from  and  after 
the  first  day  of  September  now  next  ensuing  no  public  notice 
or  declaration  heretofore  made  or  hereafter  to  be  made  shall  be 
deemed  or  construed  to  limit  or  in  anywise  affect  the  liability 
at  common  law  of  any  such  mail  contractors,  stage  coach 
proprietors,  or  other  public  common  carriers,  as  aforesaid,  for 
or  in  respect  of  any  articles  or  goods  to  be  carried  and  conveyed 
by  them  ;  but  that  all  and  every  such  mail  contractors,  stage 
coach  proprietors,  and  other  common  carriers  as  aforesaid  shall 
from  and  after  the  said  first  day  of  September  be  liable,  as  at 
the  common  law,  to  answer  for  the  loss  of  or  any  in  jury  to  any 
articles  and  goods  in  respect  whereof  they  may  not  be  entitled 
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to  the  benefit  of  this  Act,  any  public  notice  or  declaration  by 
them  made  and  given  contrary  thereto,  or  in  anywise  limiting 
such  liability  notwithstanding. 

5. — And  be  it  further  enacted,  that  for  the  purposes  of  this 
Act  every  office,  warehouse,  or  receiving  house  which  shall 
be  used  or  appointed  by  any  mail  contractor  or  stage  coach 
proprietor  or  other  such  common  carrier  as  aforesaid,  for  the 
receiving  of  parcels  to  be  conveyed  as  aforesaid  shall  be  deemed 
and  taken  to  be  the  receiving  house,  warehouse,  or  office  of  such 
mail  contractor,  stage  coach  proprietor,  or  other  common  carrier  ; 
and  that  any  one  or  more  of  such  mail  contractors,  stage  coach 
proprietors,  or  common  carrier  shall  be  liable  to  be  sued  by  his, 
her,  or  their  name  or  names  only ;  and  that  no  action  or  suit 
commenced  to  recover  damages  for  loss  or  injury  to  any  parcel, 
package,  or  person,  shall  abate  for  the  want  of  joining  any 
co-proprietor  or  co-partner  in  such  mail,  stage  coach,  or  other 
public  conveyance  by  land  for  hire  as  aforesaid. 

6. — Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  Act  contained  shall  extend  or  be  construed  to  annul  or  in 
anywise  affect  any  special  contract  between  such  mail  contractor, 
stage  coach  proprietor,  or  common  carrier,  and  any  other  parties, 
for  the  conveyance  of  goods  and  merchandises. 

7. — Provided  also,  and  be  it  further  enacted,  that  where  any 
parcel  or  package  shall  have  been  delivered  at  any  such  office, 
and  the  value  and  contents  declared  as  aforesaid,  and  the 
increased  rate  of  charges  been  paid,  and  such  parcels  or  packages 
shall  have  been  lost  or  damaged,  the  party  entitled  to  recover 
damages  in  respect  of  such  loss  or  damage  shall  also  be  entitled 
to  recover  back  such  increased  charges  as  paid  as  aforesaid,  in 
addition  to  the  value  of  such  parcel  or  package. 

8. — Provided  also,  and  be  it  further  enacted,  that  nothing  in 
this  Act  shall  be  deemed  to  protect  any  mail  contractor,  stage 
coach  proprietor,  or  other  common  carrier  for  hire  from  liability 
to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever 
arising  from  the  felonious  acts  of  any  coachman,  guard,  book- 
keeper, porter,  or  other  servant  in  his  or  their  employ,  nor  to 
protect  any  such  coachman,  guard,  book-keeper,  or  other  servant 
from  liability  for  any  loss  or  injury  occasioned  by  his  or  their 
own  personal  neglect  or  misconduct. 

9. — Provided  also,  and  be  it  further  enacted,  that  such  mail 
contractors,  stage  coach  proprietors,  or  other  common  carriers 
for  hire  shall  not  be  concluded  as  to  the  value  of  any  such 
parcel  or  package  by  the  value  so  declared  as  aforesaid,  but 
that  he  or  they  shall  in  all  cases  be  entitled  to  require,  from 
the  party  suing  in  respect  of  any  loss  or  injury,  proof  of  the 
actual  value  of  the  contents  by  the  ordinary  legal  evidence, 
and  that  the  mail  contractors,  stage  coach  proprietors,  or  other 
common  carriers  as  aforesaid  shall  be  liable  to  such  damages 
only  as  shall  be  so  proved  as  aforesaid,  not  exceeding  the  declared 
value,  together  with  the  increased  charges  as  before  mentioned. 
10. — And  be  it  further  enacted,  that  in  all  actions  to  be  brought 
against  any  such  mail  contractor,  stage  coach  proprietor,  or 
other  common  carrier  as  aforesaid,  for  the  loss  of  or  injury  to 
any  goods  delivered  to  be  carried,  whether  the  value  of  such 
goods  shall  have  been  declared  or  not,  it  shall  be  lawful  for  the 
defendant  or  defendants  to  pay  money  into  Court  in  the  same 
manner  and  with  the  same  effect  as  money  may  be  paid  into 
Court  in  any  other  action. 
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Public  Act.  11.— And  be  it  further  enacted,  that  this  Act  shall  be  deemed 
and  taken  to  be  a  Public  Act,  and  shall  be  judicially  taken  notice 
of  as  such  by  all  Judges,  Justices,  and  others,  without  being 
specially  pleaded. 


' '  Board  of 
Trade." 


"  Traffic." 

"  Railway." 
"  Canal." 

"  Company." 
Stations. 


Duty  of  rail- 
way com- 
panies to 
make 

arrangements 
for  receiving 
and  forward- 
ing traffic, 
without  un- 
reasonable 


Railway  and  Canal  Traffic 
Act,  1854 

(17  &  18  Viet.  c.  31) 

AN  Act  for  the  better  regulation  of  the  traffic  on  railways 
and  canals. 

[10th  July,  1854.] 

Whereas  it  is  expedient  to  make  better  provision  for  regulating 
the  traffic  on  railways  and  canals  :  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows — 

1. — In  the  construction  of  this  Act  "  the  Board  of  Trade  " 
shall  mean  the  Lords  of  the  Committee  of  Her  Majesty's  Privy 
Council  for  Trade  and  Foreign  Plantations  : 

The  word  "  traffic  "  shall  include  not  only  passengers,  and 
their  luggage,  and  goods,  animals,  and  other  things  conveyed  by 
any  railway  company  or  canal  company,  or  railway  and  canal 
company,  but  also  carriages,  wagons,  trucks,  boats,  and  vehicles 
of  every  description  adapted  for  running  or  passing  on  the 
railway  or  canal  of  any  such  company  : 

The  word  "  railway  "  shall  include  every  station  of  or  belonging 
to  such  railway  used  for  the  purpose  of  public  traffic  :  and, 

The  word  "  canal "  shall  include  any  navigation  whereon 
tolls  are  levied  by  authority  of  Parliament,  and  also  the  wharves 
and  landing  places  of  and  belonging  to  such  canal  or  navigation, 
and  used  for  the  purposes  of  public  traffic. 

The  expression  "  railway  company,"  "  canal  company,"  or 
"  railway  and  canal  company,"  shall  include  any  person  being 
the  owner  or  lessee  of  or  any  contractor  working  any  railway 
or  canal  or  navigation  constructed  or  carried  on  under  the 
powers  of  any  Act  of  Parliament : 

A  station,  terminus,  or  wharf  shall  be  deemed  to  be  near 
another  station,  terminus,  or  wharf  when  the  distance  between 
such  stations,  termini,  or  wharves  shall  not  exceed  one  mile, 
such  stations  not  being  situate  within  five  miles  from  St.  Paul's 
Church,  in  London. 

2. — Every  railway  company,  canal  company,  and  railway 
and  canal  company,  shall,  according  to  their  respective  powers, 
afford  all  reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  and  from  the  several  railways  and 
canals  belonging  to  or  worked  by  such  companies  respectively, 
and  for  the  return  of  carriages,  trucks,  boats,  and  other  vehicles, 
and  no  such  company  shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favour  of  any  particular 
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person  or  company,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever,  nor  shall  any  such  company  subject 
any  particular  person  or  company,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever  ;  and  every  railway  company  and 
canal  company  and  railway  and  canal  company  having  or 
working  railways  or  canals  which  form  part  of  a  continuous 
line  of  railway  or  canal  or  railway  and  canal  communication, 
or  which  have  the  terminus,  station,  or  wharf  of  the  one  near 
the  terminus,  station,  or  wharf  of  the  other,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  all  the 
traffic  arriving  by  one  of  such  railways  or  canals  by  the  other, 
without  any  unreasonable  delay,  and  without  any  such  prefer- 
ence or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid, 
and  so  that  no  obstruction  may  be  offered  to  the  public  desirous 
of  using  such  railways  or  canals  or  railways  and  canals  as  a 
continuous  line  of  communication,  and  so  that  all  reasonable 
accommodation  may,  by  means  of  the  railways  and  canals  of  the 
several  companies,  be  at  all  times  afforded  to  the  public  in 
that  behalf. 

3. — It  shall  be  lawful  for  any  company  or  person  complaining 
against  any  such  companies  or  company  of  anything  done,  or  of 
any  omission  made  in  violation  or  contravention  of  this  Act,  to 
apply  in  a  summary  way,  by  motion  or  summons,  in  England, 
to  Her  Majesty's  Court  of  Common  Pleas  at  Westminster,  or 
in  Ireland  to  any  of  Her  Majesty's  Superior  Courts  in  Dublin,  or 
in  Scotland  to  the  Court  of  Session  in  Scotland,  as  the  case  may 
be,  or  to  any  Judge  of  any  such  Court ;  and,  upon  the  certificate 
to  Her  Majesty's  Attorney-General  in  England  or  Ireland,  or 
Her  Majesty's  Lord-Advocate  in  Scotland,  of  the  Board  of 
Trade  alleging  any  such  violation  of  contravention  of  this  Act 
by  any  such  companies  or  company,  it  shall  also  be  lawful  for 
the  said  Attorney-General  or  Lord- Advocate  to  apply  in  like 
manner  to  any  such  Court  or  Judge,  and  in  either  of  such  cases 
it  shall  be  lawful  for  such  Court  or  Judge  to  hear  and  determine 
the  matter  of  such  complaint ;  and  for  that  purpose,  if  such 
Court  or  Judge  shall  think  fit,  to  direct  and  prosecute,  in  such 
mode  and  by  such  engineers,  barristers,  or  other  persons  as  they 
shall  think  proper,  all  such  inquiries  as  may  be  deemed  necessary 
to  enable  such  Court  or  Judge  to  form  a  just  judgment  on  the 
matter  of  such  complaint ;  and  if  it  be  made  to  appear  to  such 
Court  or  Judge  on  such  hearing,  or  on  the  report  of  any  such 
person,  that  anything  has  been  done  or  omission  made,  in 
violation  or  contravention  of  this  Act,  by  such  company  or 
companies,  it  shall  be  lawful  for  such  Court  or  Judge  to  issue  a 
writ  of  injunction  or  interdict,  restraining  such  company  or 
companies  from  further  continuing  such  violation  or  contra- 
vention of  this  Act,  and  enjoining  obedience  to  the  same  ;  and 
in  case  of  disobedience  of  any  such  writ  of  injunction  or  interdict 
it  shall  be  lawful  for  such  Court  or  Judge  to  order  that  a  writ  or 
writs  of  attachment,  or  any  other  process  of  such  Court  incident 
or  applicable  to  writs  of  injunction  or  interdict,  shall  issue  against 
any  one  or  more  of  the  directors  of  any  company,  or  against  any 
owner,  lessee,  contractor,  or  other  person  failing  to  obey  such 
writ  of  injunction  or  interdict ;  and  such  Court  or  Judge 
may  also,  if  they  or  he  shall  think  fit,  make  an  order 
directing  the  payment  by  any  one  or  more  of  such  com- 
panies of  such  sum  of  money  as  such  Court  or  Judge 
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shall  determine,  not  exceeding  for  each  company  the  sum  of 
two  hundred  pounds  for  every  day,  after  a  day  to  be  named  in 
the  order,  that  such  company  or  companies  shall  fail  to  obey 
such  injunction  or  interdict ;  and  such  moneys  shall  be  payable 
as  the  Court  or  Judge  may  direct,  either  to  the  party  complaining, 
or  into  Court  to  abide  the  ultimate  decision  of  the  Court,  or  to 
Her  Majesty,  and  payment  thereof  may,  without  prejudice  to 
any  other  mode  of  recovering  the  same,  be  enforced  by  attach- 
ment or  order  in  the  nature  of  a  writ  of  execution,  in  like  manner 
as  if  the  same  had  been  recovered  by  decree  or  Judgment  in  any 
Superior  Court  at  Westminster  or  Dublin,  in  England  or  Ireland, 
and  in  Scotland  by  such  diligence  as  is  competent  on  an  extracted 
decree  of  the  Court  of  Session  ;  and  in  any  such  proceeding  as 
aforesaid,  such  Court  or  Judge  may  order  and  determine  that 
all  or  any  costs  thereof  or  thereon  incurred  shall  and  may  be 
paid  by  or  to  the  one  party  or  the  other,  as  such  Court  or  Judge 
shall  think  fit ;  and  it  shall  be  lawful  for  any  such  engineer, 
barrister,  or  other  person,  if  directed  so  to  do  by  such  Court  or 
Judge,  to  receive  evidence  on  oath  relating  to  the  matter  of  any 
such  inquiry,  and  to  administer  such  oath. 

Judges  may  4. — It  shall  be  lawful  for  the  said  Court  of  Common  Pleas  at 

make  such  Westminster,  or  any  three  of  the  Judges  thereof,  of  whrm  the 
regulations  chief  justice  shall  be  one  and  it  shall  be  lawful  for  the  Said 

as  may  be  f*        .      •      T\   •••,•  •  J-JJLTJ  J-J-T 

necessary  for      Courts  in  Dublin,  or  any  nine  of  the  Judges  thereof,  of  whom 

proceedings  the  Lord  Chancellor,  the  Master  of  the  Rolls,  the  Lord  Chief 
Act6r  thlS  Justice  of  the  Queen's  Bench  and  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Exchequer,  shall  be  five,  from  time  to 
time  to  make  all  such  general  rules  and  orders  as  to  the  forms  of 
proceedings  and  process,  and  all  other  matters  and  things 
touching  the  practice  and  otherwise  in  carrying  this  Act  into 
execution  before  such  Courts  and  Judges,  as  they  may  think  fit, 
in  England  or  Ireland,  and  in  Scotland  it  shall  be  lawful  for  the 
Court  of  Session  to  make  such  acts  of  sederunt  for  the  like 
purpose  as  they  shall  think  fit. 

Court  or  5. — Upon  the  application  of  any  party  aggrieved  by  the  order 

judge  may         made  upon  any  such  motion  or  summons  as  aforesaid,  it  shall  be 

hearing  ""        lawful  for  the  Court  or  Judge  by  whom  such  order  was  made,  to 

direct,  if  they  think  fit  so  to  do,  such  motion  or  application  on 

summons  to  be  re-heard  before  such  Court  or  Judge,  and  upon 

such  re-hearing  to  rescind  or  vary  such  order. 

Mode  of  Pro-         g — ]j^o  proceedings  shall  be  taken  for  any  violation  or  contra- 

under'this         vention  of  the  above  enactments,  except  in  the  manner  herein 

Act.  provided  ;    but  nothing  herein  contained  shall  take  away  or 

diminish  any  rights,  remedies,  or  privileges  of  any  person  or 

company  against  any  railway  or   canal   or  railway  and  canal 

company  under  the  existing  law. 

Company  7. — Every  such  company  as  aforesaid  shall  be  liable  for  the 

for  neglect*5  ^oss  °^  or  ^or  any  mjury  done  to  any  horses,  cattle,  or  other 
or  default  in  animals,  or  to  any  articles,  goods,  or  things,  in  the  receiving, 
the  carriage  of  forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or 
withstanding  default  of  such  company  or  its  servants,  notwithstanding  any 
notice  to  the  notice,  condition,  or  declaration  made  and  given  by  such  company 
contrary.  contrary  thereto,  or  in  anywise  limiting  such  liability  ;  every 

such  notice,  condition,  or  declaration  being  hereby  declared  to 
be  null  and  void  :  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  said  companies  from 
making  such  conditions  with  respect  to  the  receiving,  forwarding, 
and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
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things,  as  shall  be  adjudged  by  the  Court  or  Judge  before  whom 
any  question  relating  thereto  shall  be  tried  to  be  just  and  reason- 
able :  Provided  always,  that  no  greater  damages  shall  be 
recovered  for  the  loss  of  or  for  any  injury  done  to  any  of  such 
animals,  beyond  the  sums  herein-after  mentioned  ;  (that  is  to 
say,)  for  any  horse,  fifty  pounds  ;  for  any  neat  cattle,  per  head, 
fifteen  pounds ;  for  any  sheep  or  pigs,  per  head,  two  pounds ; 
unless  the  person  sending  or  delivering  the  same  to  such  company 
shall,  at  the  time  of  such  delivery,  have  declared  them  to  be 
respectively  of  higher  value  than  as  above  mentioned ;  in 
which  case  it  shall  be  lawful  for  such  company  to  demand  and 
receive  by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  percentage  upon  the  excess  of 
the  value  so  declared  above  the  respective  sums  so  limited  as 
aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary 
rate  of  charge  ;  and  such  percentage  or  increased  rate  of  charge 
shall  be  notified  in  the  manner  prescribed  in  the  Statute  Eleventh 
George  Fourth  and  First  William  Fourth,  Chapter  Sixty-eight, 
and  shall  be  binding  upon  such  company  in  the  manner  therein 
mentioned  :  Provided  also,  that  the  proof  of  the  value  of  such 
animals,  articles,  goods,  and  things,  and  the  amount  of  the 
injury  done  thereto,  shall  in  all  cases  lie  upon  the  person  claiming 
compensation  for  such  loss  or  injury  :  Provided  also,  that  no 
special  contract  between  such  company  and  any  other  parties 
respecting  the  receiving,  forwarding,  or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid  shall  be  binding  upon  or 
affect  any  such  party  unless  the  same  be  signed  by  him  or  by 
the  person  delivering  such  animals,  articles,  goods,  or  things 
respectively  for  carriage  :  Provided  also,  that  nothing  herein 
contained  shall  alter  or  affect  the  rights,  privileges,  or  liabilities 
of  any  such  company  under  the  said  Act  of  the  Eleventh  George 
Fourth  and  First  William  Fourth,  Chapter  Sixty-eight,  with 
respect  to  articles  of  the  descriptions  mentioned  in  the  said  Act. 
8. — This  Act  may  be  cited  for  all  purposes  as  "  the  Railway 
and  Canal  Traffic  Act,  1854." 
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Railway  and  Canal  Traffic 
Act,  1888 

(51   &  52  Viet.   c.   25) 

AN  Act  for  the  better  regulation  of  Railway  and  Canal  Traffic, 
and  for  other  purposes. 

[10th  August,  1888] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows — 

1. — This  Act  may  be  cited  as  the  Railway  and  Canal  Traffic   Short  title 

Act,    1888.  andconstruc- 

This  Act  shall  be  construed  as  one  with  the  Regulation  of   36  &  37  Viet. 
Railway  Acts,  1873,  and  the  Acts  amending  it ;   and  those  Acts   c.  48. 
and  this  Act  may  be  cited  together  as  the  Railway  and  Canal 
Traffic  Acts,  1873  and  1888. 
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PART  I 

COURT  AND  PROCEDURE  OF  RAILWAY  AND  CANAL 
COMMISSIONERS 

Establishment  of  Railway  and  Canal  Commission 

Establish-  2. — On  the  expiration  of  the  provisions  of  the  Regulation  of 

ment  of  new      Railway  Acts,  1873,  with  respect  to  the  Commissioners  therein 

CanaTcorrf-        mentioned,  there  shall  be  established  a  new  Commission,  styled 

mission.  the  Railway  and  Canal  Commission  (in  this  Act  referred  to  as 

the  Commissioners),  and  consisting  of  two  appointed  and  three 

ex   officio   Commissioners ;     and   such   Commission   shall  be   a 

court  of  record,  and  have  an  official  seal,  which  shall  be  judicially 

noticed.     The    Commissioners    may    act    notwithstanding    any 

vacancy  in  their  body. 

Appointment  3. — (1)  The  two  appointed  Commissioners  may  be  appointed 
and  tenure  Dy  jjer  Majesty  at  any  time  after  the  passing  of  this  Act,  and 
appointed  from  time  to  time  as  vacancies  occur. 

Commis-  (2)  They  shall  be  appointed  on  the  recommendation  of  the 

sioners.  President  of  the  Board  of  Trade,  and  one  of  them  shall  be  of 

experience  in  railway  business. 

(3)  Section  five  of  the   Regulation  oi  Railways  Act,    1873, 
shall  apply  to  each  appointed  Commissioner. 

(4)  There   shall  be   paid   to   such   appointed    Commissioner 
such  salary  not  exceeding  three  thousand  pounds  a  year  as 
the  President  of  the  Board  of  Trade  may,  with  the  concurrence 
of  the  Treasury,  determine. 

(5)  It  shall  be  lawful  for  the  Lord  Chancellor,  if  he  think  fit,  to 
remove  for  inability  or  misbehaviour  any  appointed  Commissioner. 

Appointment  4. — (1)  Of  the  three  ex  officio  Commissioners  of  the  Railway 
and  attend-  and  Canal  Commission  one  shall  be  nominated  for  England, 
officio^Com-  one  *or  Scotland,  and  one  for  Ireland  ;  and  an  ex  officio  Com- 
missioners, missioner  shall  not  be  required  to  attend  out  of  the  part  of  the 
United  Kingdom  for  which  he  is  nominated. 

(2)  The  ex  officio  Commissioner  in  each  case  shall  be  such 
judge  of  a  superior  court  as — 

(a)  in  England  the  Lord  Chancellor  ;    and 

(b)  in  Scotland  the  Lord  President  of  the  Court  of  Session  ; 
and 

(c)  in  Ireland  the  Lord  Chancellor  of  Ireland  ; 

may  from  time  to  time  by  writing  under  his  hand  assign,  and  such 
assignment  shall  be  made  for  a  period  of  not  less  than  five  years. 

(3)  For  the  purpose  of  the  attendance  of  the  ex  officio  Com- 
missioners, regulations  shall  be  made  from  time  to  time  by  the 
Lord  Chancellor,  the  Lord  President  of  the  Court  of  Session,  and 
the  Lord  Chancellor  of  Ireland  respectively,  in  communication 
with   the  ex   officio  Commissioners  for  England,   Scotland,   or 
Ireland,  as  the  case  may  be,  as  to  the  arrangements  for  securing 
their  attendance,  as  to  the  times  and  place  of  sitting  in  each  case, 
and  otherwise  for  the  convenient  and  speedy  hearing  thereof. 

Sittings  of  5. — (1)  Subject  to  the  provisions  of  this  Act,  and  to  general 

Commis-  rules  under  this  Act,  the  Commissioners  may  hold  sittings  in 

any  part  of  the  United  Kingdom,  in  such  place  or  places  as  may 

be    most    convenient    for    the    determination    of     proceedings 

before  them. 

(2)  The  central  office  of  the  Commissioners  shall  be  in  London, 
and  the  Commissioners  when  holding  a  public  sitting  in  London 
shall  hold  the  same  at  the  Royal  Courts  of  Justice,  or  at  such 
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other  place  as  the   Lord   Chancellor  may  from   time   to  time 
appoint. 

(3)  Not  less  than  three  Commissioners  shall  attend  at  the 
hearing  of  any   case,   and   the   ex   officio  Commissioner  shall 
preside,  and  his  opinion  upon  any  question  which  in  the  opinion 
of  the  Commissioners  is  a  question  of  law,  shall  prevail. 

(4)  Save  as  aforesaid,  section  twenty-seven  of  the  Regulation 
of  Railways  Act,  1873,  shall  apply,  and  any  act  may  be  done 
by  any  two  Commissioners. 

(5)  Every  judge  who  may  with  his  consent  be  assigned  to 
hold  the  office  of  ex  officio  Commissioner  shall  attend  to  hear 
any   cases  before   the   Commission,   which   as  ex   officio   Com- 
missioner he  is  required  to  hear,  when  and  as  soon  as  the  cases  are 
ready  to  be  heard,  or  as  soon  thereafter  as  reasonably  may  be  ; 
and  any  such  judge  shall  be  required  to  perform  any  of  the 
other  duties  of  a  judge  of  a  superior  Court     only  when    his 
attendance  on  the  Commission  is  not  required. 

(6)  If  and  when  any  judge  who  may  be  assigned  to  hold  the 
office  of  ex  officio  Commissioner  is  temporarily  unable  to  attend, 
the  Lord  Chancellor  in  England,  the  Lord  President  of  the  Court 
of  Session  in  Scotland,  and  the  Lord  Chancellor  in  Ireland,  may 
respectively  nominate  any  judge  of  a  superioi  Court  to  sit  as  ex 
officio  Commissioner  in  place  of  the  judge  who  is  so  temporarily 
unable  to  attend  as  aforesaid,  and  the  judge  so  nominated  shall 
for  the  purpose  of  any  case  which  he  may  hear  be  an  ex  officio 
Commissioner. 

(7)  If  the  President  of  the  Board  of  Trade  is  satisfied  either  of 
the  inability  of  an  appointed  Commissioner  to  attend  at  the 
hearing  of  any  case,  or  of  there  being  a  vacancy  in  the  office,  and 
in  either  case  of  the  necessity  of  a  speedy  hearing  of  the  case,  he 
may  appoint  a  temporary  Commissioner  to  hear  such  case,  and 
such  Commissioner,  for  all  purposes  connected  with  such  case, 
shall,  until  the  final  determination  thereof,  have  the  same  juris- 
diction and  powers  as  if  he   were   an  appointed  Commissioner. 
A  temporary  Commissioner  shall  be  paid  such  sum  by  the 
Commissioner  so  unable  to  sit,  or  if  the  office  is  vacant,  out  of 
the  salary  of  the  office,  as  the  President  of  the  Board  of  Trade 
may  assign. 

6.  On  an  address  from  both  Houses  of  Parliament  representing 
that,  regard  being  had  to  the  duties  imposed  by  this  Act  on 
the  ex  officio  Commissioners,  the  state  of  business  of  the  High 
Court  in  England  requires  the  appointment  of  an  additional 
judge  of  that  Court,  it  shall  be  lawful  for  Her  Majesty  to  appoint 
an  additional  judge  of  such  Court,  and  from  time  to  time,  on  a 
like  address  but  not  otherwise,  to  fill  any  vacancy  in  such 
judgeship,  and  the  law  relating  to  the  appointment  and  quali- 
fication of  the  judges  of  such  superior  Court,  to  their  duties  and 
tenure  of  office,  to  their  precedence,  salary  and  pension,  and 
otherwise,  shall  apply  to  any  judge  so  appointed  under  this 
section,  and  a  judge  so  appointed  under  this  section  shall  be 
attached  to  such  division  or  branch  of  the  court  as  Her  Majesty 
may  direct,  subject  to  such  power  of  transfer  as  may  exist  in 
the  case  of  any  other  judge  of  such  division  or  branch. 
7. — (1)  Any  of  the  following  authorities,  that  is  to  say — 

(a)  any  of  the  following  local  authorities,  namely,  any 
harbour  board,  or  conservancy  authority,  the  Common 
Council  of  the  City  of  London,  any  council  of  a  city  or  borough, 
any  representative  county  body  which  may  be  created  by  an 
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Act  passed  in  the  present  or  any  future  session  of  Parliament, 
any  justices  in  quarter  sessions  assembled,  the  Commissioners 
of  Supply  of  any  county  in  Scotland,  the  Metropolitan  Board 
of  Works,  or  any  urban  sanitary  authority  not  being  a  council 
as  aforesaid,  or  any  rural  sanitary  authority  ;  or 

(b)  any  such  association  of  traders  or  freighters,  or  chamber 
of  commerce  or  agriculture  as  may  obtain  a  certificate  from 
the  Board  of  Trade  that  it  is,  in  the  opinion  of  the  Board 
of  Trade,  a  proper  body  to  make  such  complaint, 

may  make  to  the  Commissioners  any  complaint  which  the 
Commissioners  have  jurisdiction  to  determine,  and  may  do  so 
without  proof  that  such  authority  is  aggrieved  by  the  matter 
complained  of,  and  any  of  such  authorities  may  appear  in 
opposition  to  any  complaint  which  the  Commissioners  have 
jurisdiction  to  determine  in  any  case  where  such  authority, 
or  the  persons  represented  by  them,  appear  to  the  Commis- 
sioners to  be  likely  to  be  affected  by  any  determination  of 
the  Commissioners  upon  such  complaint. 

(2)  The  Board  of  Trade  may,  if  they  think  fit,  require,  as 
a   condition   of  giving   a   certificate   under   this  section,     that 
security  be  given  in  such  manner  and  to  such  amount  as  they 
think   necessary,   for  any   costs  which  the   complainants  may 
be  ordered  to  pay  or  bear. 

(3)  Any  certificate  granted  under  this  section  shall,   unless 
withdrawn,  be  in  force  for  twelve  months  from  the  date  on 
which  it  was  given. 

Jurisdiction 

n  8' — There  sha11  be  transferred  to  and  vested  in  the  Com- 

y         missioners  all  the  jurisdiction  and  powers  which  at  the  com- 
sioners  mencement  of  this  Act  were  vested  in,   or  capable  of  being 

transferred         exercised  by  the   Railway  Commissioners,  whether  under  the 
mission  Regulation  of  Railways  Act,  1873,  or  any  other  Act,  or  other- 

wise, and  any  reference  to  the  Railway  Commissioners  in  the 
Regulation  of  Railways  Act,  1873,  or  in  any  other  Act,  or  in 
any  document,  shall,  from  and  after  the  commencement  of 
this  Act,  be  construed  to  refer  to  the  Railway  and  Canal 
Commission  established  by  this  Act. 

Jurisdiction  9- — Where  any  enactment  in  a  special  Act — 

of  Commis-  (a)  contains  provisions  relating  to  traffic  facilities,  undue 

sioners  under         preference,  or  other  matters  mentioned  in  section  two  of  the 
i;6* is i  Viet.         Railway  and  Canal  Traffic  Act,  1854  ;    or 
c.  31.  (b)  requires   a   company   to  which   this  part   of  this   Act 

applies  to  provide  any  station,  road,  or  other  similar  work  for 
public  accommodation  ;  or 

(c)  otherwise  imposes  on  a  company  to  which  this  part  of 
this  Act  applies  any  obligation  in  favour  of  the  public  or  any 
individual, 

or  where  any  Act  contains  provisions  relating  to  private  branch 
railways  or  private  sidings,  the  Commissioners  shall  have  the 
like  jurisdiction  to  hear  and  determine  a  complaint  of  a  contra- 
vention of  the  enactment  as  the  Commissioners  have  to  hear 
and  determine  a  complaint  of  a  contravention  of  section  two  of 
the  Railway  and  Canal  Traffic  Act,  1854,  as  amended  by 
subsequent  Acts. 

Jurisdiction  JQ. — Where   any   question   or   dispute   arises,    involving   the 

and*  rates.          legality  of  any  toll,  rate,  or  charge,  or  portion  of  a  toll,  rate,  or 

charge,  charged  or  sought  to  be  charged  for  merchandise  traffic 

by  a  company  to  which  this  part   of   this    Act   applies,    the 
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Commissioners  shall  have  jurisdiction  to  hear  and  determine  the 
same,  and  to  enforce  payment  of  such  toll,  rate,  or  charge,  or 
so  much  thereof  as  the  Commissioners  decide  to  be  legal. 

11. — Nothing  in  any  agreement,  whether  made  before  or  after   J^^f*10™ 
the  passing  of  this  Act,  which  has  not  been  confirmed  by  Act   tragjc 
or  by  the  Board  of  Trade,  or  by  the  Commissioners  under  the   facilities, 
Regulation  of  Railways  Act,   1873,  or  this  Act,  shall  render  a   "t°ati^~ 
company  to  which  this  part  of  this  Act  applies  unable  to  afford,    l^eements. 
or   shall   authorise   such   company   to   refuse,   such   reasonable 
facilities  for  traffic  as  may  in  the  opinion  of  the  Commissioners 
be  required  in  the  interests  of  the  public,  or  shall  prevent  the 
Commissioners  from  making  or  enforcing  any  order  with  respect 
to  such  facilities. 

12. — Where  the  Commissioners  have  jurisdiction  to  hear  and    Power  to 
determine  any  matter,  they  may,  in  addition  to  or  in  substitution   damages, 
for  any  other  relief,  award  to  any  complaining  party  who  is 
aggrieved  such  damages  as  they  find  him  to  have  sustained  ; 
and  such  award  of  damages  shall  be  in  complete  satisfaction  of 
any  claim  for  damages,   including  repayment  of  overcharges, 
which,  but  for  this  Act,  such  party  would  have  had  by  reason  of 
the  matter  of  complaint. 

Provided  that  such  damages  shall  not  be  awarded  unless 
complaint  has  been  made  to  the  Commissioners  within  one 
year  from  the  discovery  by  the  party  aggrieved  of  the  matter 
complained  of. 

The  Commissioners  may  ascertain  the  amount  of  such  damages 
either  by  trial  before  themselves,  or  by  directing  an  inquiry  to 
be  taken  before  one  or  more  of  themselves  or  before  some  officer 
of  their  Court. 

13. — In  cases  of  complaint  of  undue  preference  no  damages   No  damages 
shall  be  awarded  if  the  Commissioners  shall  find  that  the  rates   whurehr.Sjes 
complained  of  have,   for  the  period  during  which  such  rates   under5  certain 
have  been  in  operation,  been  duly  published  in  the  rate  books   conditions. 
of  the  railway  company  kept  at  their  stations  in  accordance 
with  section  fourteen  of  the  Regulation  of  Railways  Act,  1873, 
as  amended  by  this  Act,  unless  and  until  the  party  complaining 
shall  have  given  written  notice  to  the  railway  company  requiring 
them  to  abstain  from  or  remedy  the  matter  of  complaint,  and 
the  railway  company  shall  have  failed,   within  a  reasonable 
time,  to  comply  with  such  requirements  in  such  a  manner  as 
the  Commissioners  shall  think  reasonable. 

14. — The  Commissioners  may  order  two  or  more  companies  ^^  ™oie 
to  which  this  part  of  this  Act  applies  to  carry  into  effect  an  companies, 
order  of  the  Commissioners,  and  to  make  mutual  arrangements 
for  that  purpose,  and  may  further  order  the  companies  or,  in 
case  of  difference,  any  of  them,  to  submit  to  the  Commissioners 
for  approval  a  scheme  for  carrying  into  effect  the  order,  and 
when  the  Commissioners  have  finally  approved  the  scheme, 
they  may  order  each  of  the  companies  to  do  all  that  is  necessary 
on  the  part  and  within  the  power  of  such  company  to  carry  into 
effect  the  scheme,  and  may  determine  the  proportions  in  which 
the  respective  companies  are  to  defray  the  expense  of  so  doing, 
and  may  for  the  above  purposes  make,  if  they  think  fit,  separate 
orders  on  any  one  or  more  of  such  companies. 

Provided  that  nothing  in  this  section  shall  authorise  the 
Commissioners  to  require  two  companies  to  do  anything  which 
they  would  not  have  jurisdiction  to  require  to  be  done  if  such 
two  companies  were  a  single  company. 
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15. — For  the  purposes  of  section  eight  of  the  Regulation  of 
Railways  Act,  1873,  and  any  other  enactment  relating  to  the 
reference  to  the  Railway  Commission  of  any  difference  between 
companies  which  under  the  provisions  of  any  general  or  special 
Act  is  required  or  authorised  to  be  referred  to  arbitration,  the 
provisions  of  any  agreement  confirmed  or  authorised  by  any 
such  Act  shall  be  deemed  to  be  provisions  of  such  Act. 

16. — (1)  Where  the  Board  of  Trade  or  the  Commissioners, 
in  the  exercise  of  any  power  given  by  any  general  or  special  Act, 
on  application  order  a  company  to  which  this  part  of  this  Act 
applies,  to  provide  a  bridge,  subway,  or  approach,  or  any  work 
of  a  similar  character,  the  Board  of  Trade  or  the  Commissioners, 
as  the  case  may  be,  may  require  as  a  condition  of  making  the 
order  that  an  agreement  to  pay  the  whole  or  a  portion  of  the 
expenses  of  complying  with  the  order  shall  be  entered  into  by 
the  applicants  or  some  of  them,  or  such  other  persons  as  the 
Board  of  Trade  or  Commissioners  think  fit,  and  any  of  the 
following  local  authorities,  namely,  any  sanitary  authority, 
highway  board,  surveyor  of  highways  acting  with  the  consent 
of  the  vestry  of  his  parish,  or  any  other  authority  having  power 
to  levy  rates,  shall  have  power,  if  such  authority  think  fit,  to 
enter  into  any  such  agreement  as  is  sanctioned  by  the  Board  of 
Trade  or  Commissioners  for  the  purpose  of  the  order. 

(2)  In   such   case   any   question   respecting   the   persons   by 
whom  or  the  proportions  in  which  the  expenses  of  complying 
with  the  order  are  to  be  defrayed  may,  on  the  application  of 
any  party  to  the  application,  or  on  a  certificate  of  the  Board  of 
Trade,  be  determined  by  the  Commissioners. 

(3)  In  this  section  the  expression  "  parish  "  shall  have  the 
same  meaning  as  the  same  expression  has  in  the  Acts  relating  to 
highways  ;    and  the  expression  "  the  consent  of  the  vestry  of 
his  parish  "  shall,  in  any  place  where  there  is  no  vestry  meeting, 
mean  the  consent  of  a  meeting  of  inhabitants  contributing  to 
the  highway  rates,  provided  that  the  same  notice  shall  have 
been  given  of  such  a  meeting  as  would  be  required  by  law  for 
the  assembling  of  a  meeting  in  vestry. 

A  ppeals 

17. — (1)  No  appeal  shall  lie  from  the  Commissioners  upon  a 
question  of  fact,  or  upon  any  question  regarding  the  locus  standi 
of  a  complainant. 

(2)  Save  as  otherwise  provided  by  this  Act,  an  appeal  shall 
lie  from  the  Commissioners  to  a  superior  Court  of  appeal. 

(3)  An  appeal  shall  not  be  brought  except  in  conformity  with 
such  rules  of  Court  as  may  from  time  to  time  be  made  in  relation 
to  such  appeals  by  the  authority  having  power  to  make  rules  of 
Court  for  the  superior  Court  of  appeal. 

(4)  On  the  hearing  of  an  appeal  the  Court  of  appeal  may  draw 
all  such  inferences  as  are  not  inconsistent  with  the  facts  expressly 
found,  and  are  necessary  for  determining  the  question  of  law, 
and  shall  have  all  such  powers  for  that  purpose  as  if  the  appeal 
were  an  appeal  from  a  judgment  of  a  superior  Court,  and  may 
make  any  order  which  the  Commissioners  could  have  made, 
and  also  any  such  further  or  other  order  as  may  be  just,  and  the 
costs  of  and  incidental  to  an  appeal  shall  be  in  the  discretion  of 
the  Court  of  appeal,  but  no  Commissioner  shall  be  liable  to  any 
costs  by  reason  or  in  respect  of  any  appeal. 

(5)  The  decision  of  the  superior  Court  of  appeal  shall  be  final : 
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Provided  that  where  there  has  been  a  difference  of  opinion 
between  any  two  of  such  superior  Courts  of  appeal,  any  superior 
Court  of  appeal  in  which  a  matter  affected  by  such  difference  of 
opinion  is  pending  may  give  leave  to  appeal  to  the  House  of 
Lords,  on  such  terms  as  to  costs  as  such  Court  shall  determine. 
(6)  Save  as  provided  by  this  Act,  an  order  or  proceeding  of  the 
Commissioners  shall  not  be  questioned  or  reviewed,  and  shall 
not  be  restrained  or  removed  by  prohibition,  injunction,  certiorari 
or  otherwise,  either  at  the  instance  of  the  Crown  or  otherwise. 


Supplemental 

18. — (1)  For  the  purposes  of  this  Act  the  Commissioners  shall   General 
have  full  jurisdiction  to  hear  and  determine  all  matters  whether   powers  and 
of  law  or  of  fact,  and  shall  as  respects  the  attendance  and   *f  orde™?"1 
examination   of  witnesses,   the   production   and   inspection   of 
documents,  the  enforcement  of  their  orders,  the  entry  on  and 
inspection  of  property,  and  other  matters  necessary  or  proper  for 
the  due  exercise  of  their  jurisdiction  under  this  Act,  or  otherwise 
for  carrying  this  Act  into  effect,  have  all  such  powers,  rights,  and 
privileges  as  are  vested  in  a  superior  Court :  Provided  that  no 
person  shall  be  punished  for  contempt  of  court,  except  with  the 
consent  of  an  ex  omcio  Commissioner. 

(2)  The  Commissioners  may  review  and  rescind  or  vary  any 
order  made  by  them ;  but,  save  as  is  by  this  Act  provided, 
every  decision  or  order  of  tie  Commissioners  shall  be  final. 

19. — The  costs  of  and  incidental  to  every  proceeding  before   Costs, 
the  Commissioners  shall  be  in  the  discretion  of  the  Commissioners, 
who  may  order  by  whom  and  to  whom  the  same  are  to  be  paid, 
and  by  whom  the  same  are  to  be  taxed  and  allowed. 

20. — (1)  The  Commissioners  may  from  time  to  time,  with  the   power  to 
approval  of  the  Lord  Chancellor  and  the  President  of  the  Board   make  rules- 
of  Trade,  make,  rescind,  and  vary  general  rules  for  their  pro- 
cedure and  practice  under  this  Act,  and  generally  for  carrying 
into  effect  this  part  of  this  Act. 

(2)  All  rules  made  under  this  section  shall  be  laid  before 
Parliament  within  three  weeks  after  they  are  made,  if  Parliament 
is  then  sitting,  and  if  Parliament  is  not  then  sitting,  within 
three  weeks  after  the  beginning  of  the  then  next  session  of 
Parliament,  and  shall  be  judicially  noticed,  and  shall  have 
effect  as  if  they  were  enacted  by  this  Act. 

21. — (1)  There  shall  be  attached  to  the  Railway  and  Canal   Appointment 
Commission  such  officers,  clerks,  and  messengers  as  the  Lord   ^Jj^06^' 
Chancellor,   with  the  consent  of  the  Treasury  as  to  number,    c 
from  time  to  time  appoints. 

(2)  There  shall  be  paid  to  each  of  such  officers,  clerks,  and 
messengers,  such  salaries  as  the  Treasury  from  time  to  time 
determine. 

22. — The  salaries  of  the  appointed  Commissioners,  and  of  all  e*'31^    &. 
officers,   clerks,   and  messengers  attached  to  the  Railway  and 
Canal  Commission,  and  all  the  expenses  of  the  said  Commission 
of  and  incidental  to  the  carrying  out  of  this  Act,  shall  be  paid 
out  of  moneys  to  be  provided  by  Parliament. 

23. — This  part  of  this  Act  shall  apply  to  any  railway  company,  Company  to 
and  to  any  canal  company,  and  to  any  railway  and  canal  wnic.n  1>art  * 
company. 
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PART  II 
TRAFFIC 

Revised  24. — (1)  Notwithstanding   any   provision   in   any   general   or 

^traffic' and     special  Act,  every  railway  company  shall  submit  to  the  Board 

schedule  of        of  Trade  a  revised  classification  of  merchandise  traffic,  and  a 

rates-  revised   schedule   of   maximum    rates   and    charges   applicable 

thereto,  proposed  to  be  charged  by  such  railway  company,  and 

shall  fully  state  in  such  classification  and  schedule  the  nature 

and  amounts  of  all  terminal  charges  proposed  to  be  authorised 

in  respect  of  each  class  of  traffic,  and  the  circumstances  under 

which  such  terminal  charges  are  proposed  to  be  made.     In  the 

determination  of  the  terminal  charges  of  any  railway  company 

regard  shall  be  had  only  to  the  expenditure  reasonably  necessary 

to  provide  the  accommodation  in  respect  of  which  such  charges 

are   made,   irrespective   of  the   outlay   which   may   have   been 

actually  incurred  by  the  railway  company  in  providing  that 

accommodation. 

(2)  The  classification  and  schedule  shall  be  submitted  within 
six  months  from  the  passing  of  this  Act,  or  such  further  time 
as  the  Board  of  Trade  may,  in  any  particular  case,  permit,  and 
shall  be  published  in  such  manner  as  the  Board  of  Trade  may 
direct. 

(3)  The  Board  of  Trade  shall  consider  the  classification  and 
schedule,  and  any  objections  thereto,  which  may  be  lodged  with 
them  on  or  before  the  prescribed  time  and  in  the  prescribed 
manner,  and  shall  communicate  with  the  railway  company  and 
the  persons  (if  any)  who  have  lodged  objections,  for  the  purpose 
of  arranging  the  differences  which  may  have  arisen. 

(4)  If,   after  hearing  all  parties  whom  the  Board  of  Trade 
consider  to  be  entitled  to  be  heard  before  them  respecting  the 
classification  and  schedule,  the  Board  of  Trade  come  to  an  agree- 
ment with  the  railway  company  as  to  the  classification  and 
schedule,    they    shall    embody    the    agreed    classification    and 
schedule  in  a  Provisional  Order,  and  shall  make  a  report  thereon, 
to  be  submitted  to  Parliament,  containing  such  observations  as 
they  think  fit  in  relation  to  the  agreed  classification  and  schedule. 

(5)  When  any  agreed  classification  and  schedule  have  been 
embodied  in  a  Provisional  Order,  the  Board  of  Trade,  as  soon  as 
they   conveniently   can   after   the   making   of   the    Provisional 
Order  (of  which  the  railway  company  shall  be  deemed  to  be  the 
promoters),   shall  procure  a  Bill  to  be  introduced  into  either 
House   of  Parliament  for  an   Act  to   confirm   the   Provisional 
Order,  which  shall  be  set  out  at  length  in  the  schedule  to  the  Bill. 

(6)  In  any  case  in  which  a  railway  company  fails  within  the 
time  mentioned  in  this  section  to  submit  a  classification  and 
schedule  to  the  Board  of  Trade,  and  also  in  every  case  in  which 
a  railway  company  has  submitted  to  the  Board  of  Trade  a  classifi- 
cation and  schedule,   and  after  hearing  all  parties  whom  the 
Board  of  Trade  consider  to  be  entitled  to  be  heard  before  them, 
the  Board  of  Trade  are  unable  to  come  to  an  agreement  with  the 
railway  company  as  to  the  railway  company's  classification  and 
schedule,  the  Board  of  Trade  shall  determine  the  classification  of 
traffic  which,  in  the  opinion  of  the  Board  of  Trade,  ought  to  be 
adopted  by  the  railway  company,  and  the  schedule  of  maximum 
rates  and  charges,  including  all  terminal  charges  proposed  to 
be  authorised  applicable  to  such  classification  which  would,  in 
the  opinion  of  the  Board  of  Trade,  be  just  and  reasonable,  and 
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shall  make  a  report,  to  be  submitted  to  Parliament,  containing 
such  observations  as  they  may  think  fit  in  relation  to  the  said 
classification  and  schedule,  and  calling  attention  to  the  points 
therein  on  which  differences  which  have  arisen  have  not  been 
arranged. 

(7)  After  the  commencement  of  the  session  of  Parliament  next 
after  that  in  which  the  said  report  of  the  Board  of  Trade  has  been 
submitted  to  Parliament,  the  railway  company  may  apply  to 
the  Board  of  Trade  to  submit  to  Parliament  the  question  of  the 
classification  and  schedule  which  ought  to  be  adopted  by  the 
railway  company,  and  the  Board  of  Trade  shall  on  such  applica- 
tion, and  in  any  case  may,  embody  in  a  Provisional  Order  such 
classification  and  schedule  as  in  the  opinion  of  the  Board  of  Trade 
ought  to  be  adopted  by  the  railway  company,  and  procure  a 
Bill  to  be  introduced  into  either  House  of  Parliament  for  an 
Act  to  confirm  the  Provisional  Order,  which  shall  be  set  out  at 
length  in  the  schedule  to  the  Bill. 

(8)  If,  while  any  Bill  to  confirm  a  Provisional  Order  made  by 
the   Board  of  Trade   under  this   section  is  pending   in  either 
House  of  Parliament,  a  petition  is  presented  against  the  Bill  or 
any  classification  and  schedule  comprised  therein,  the  Bill,  so 
far  as  it  relates  to  the  matter  petitioned  against,  shall  be  referred 
to  a  Select  Committee,  or  if  the  two  Houses  of  Parliament  think 
fit  so  to  order,  to  a  Joint  Committee  of  such  Houses,  and  the 
petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case 
of  a  private  Bill. 

(9)  In  preparing,  revising,  and  settling  the  classifications  and 
schedules  of  rates  and  charges,  the  Board  of  Trade  may  consult 
and  employ  such  skilled  persons  as  they  may  deem  necessary  or 
desirable  ;  and  they  may  pay  to  such  persons  such  remuneration 
as  they  may  think  fit  and  as  the  Treasury  may  approve. 

(10)  The  Act  of  Parliament  confirming  any  Provisional  Order 
made  under  this  section  shall  be  a  public  general  Act,  and  the 
rates  and  charges  mentioned  in  a  Provisional  Order  as  confirmed 
by  such  Act  shall,  from  and  after  the  Act  coming  into  operation, 
be  the  rates  and  charges  which  the  railway  company  shall  be 
entitled  to  charge  and  make. 

(11)  At  any  time  after  the  confirmation  of  any  Provisional 
Order  under  this  section  any  railway  company  may,  and  any 
person,  upon  giving  not  less  than  twenty -one  days'  notice  to 
the  railway  company  may,  apply  in  the  prescribed  manner  to 
the  Board  of  Trade  to  amend  any  classification  and  schedule  by 
adding  thereto  any  articles,  matters,  or  things,  and  the  Board 
of  Trade  may  hear  and  determine  such  application,  and  classify 
and  deal  with  the  articles,  matters,  or  things  referred  to  therein 
in  such  manner  as  the  Board  of  Trade  shall  think  right.    Every 
determination  of  the   Board  of  Trade  under  this  sub -section 
shall  forthwith  be  published  in  the  London  Gazette,  and  shall 
take  effect  as  from  the  date  of  the  publication  thereof. 

(12)  Nothing  in  this  section  shall  apply  to  any  remuneration 
payable  by  the  Postmaster-General  to  any  railway  company  for 
the   conveyance   of  mails,   letter  bags,   or  parcels  under   any 

general  or  special  Act  relating  to  the  conveyance  of  mails,  or  .,  &  .6  vict 

under  the  Post  Office  (Parcels)  Act,  1882.  c.  74. 

(13)  Nothing  in  this  section  shall  apply  to  any  remuneration 
payable  by  the  Secretary  of  State  for  War  to  any  railway 
company  for  the  conveyance  of  War  Office  stores  under  the  6  ^      yict 
powers  conferred  by  the  Cheap  Trains  Act,  1883.  c.  34.* 
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Provisions  as  25. — Whereas  by  section  two  of  the  Railway  and  Canal  Traffic 
traffie,°Ugh  Act,  1854,  it  is  enacted  that  every  railway  company  and  canal 
company,  and  railway  and  canal  company  shall,  according  to 
their  respective  powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon  and 
from  the  several  railways  and  canals  belonging  to  or  worked  by 
such  companies  respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles ;  and  that  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, or  shall  subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever  ;  and  that 
every  railway  company  and  canal  company  and  railway  and 
canal  company  having  or  working  railways  or  canals  which  form 
part  of  a  continuous  line  of  railway,  or  canal,  or  railway  and 
canal  communication,  or  which  have  the  terminus  station  or 
wharf  of  the  one  near  the  terminus  station  or  wharf  of  the  other, 
shall  afford  all  due  and  reasonable  facilities  for  receiving  and 
forwarding  by  one  of  such  railways  or  canals  all  the  traffic 
arriving  by  the  other,  without  any  unreasonable  delay,  and 
without  any  such  preference  or  advantage  or  prejudice  or 
disadvantage  as  aforesaid,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  or  canals 
or  railways  and  canals  as  a  continuous  line  of  communication, 
and  so  that  all  reasonable  accommodation  may  by  means  of 
the  railways  and  canals  of  the  several  companies  be  at  all  times 
afforded  to  the  public  in  that  behalf : 

And  whereas  it  is  expedient  to  explain  and  amend  the  said 
enactment : 

Be  it  therefore  enacted,  that — 

Subject  as  hereinafter  mentioned,  the  said  facilities  to  be  so 
afforded  are  hereby  declared  to  and  shall  include  the  due  and 
reasonable  receiving,  forwarding,  and  delivering  by  every 
railway  company  and  canal  company  and  railway  and  canal 
company,  at  the  request  of  any  other  such  company,  of 
through  traffic  to  and  from  the  railway  or  canal  of  any  other 
such  company  at  through  rates,  tolls,  or  fares  (in  this  Act 
referred  to  as  through  rates)  ;  and  also  the  due  and  reasonable 
receiving,  forwarding,  and  delivering  by  every  railway  com- 
pany and  canal  company  and  railway  and  canal  company,  at 
the  request  of  any  person  interested  in  through  traffic,  of  such 
traffic  at  through  rates  :  Provided  that  no  application  shall  be 
made  to  the  Commissioners  by  such  person  until  he  has  made 
a  complaint  to  the  Board  of  Trade  under  the  provisions  of  this 
Act  as  to  complaints  to  the  Board  of  Trade  of  unreasonable 
charges,  and  the  Board  of  Trade  have  heard  the  complaint 
in  the  manner  herein  provided. 
Provided  as  follows  : 

(1)  The   company   or   person   requiring   the   traffic   to   be 
forwarded  shall  give  written  notice  of  the  proposed  through 
rate  to  each  forwarding  company,  stating  both  its  amount  and 
the  route  by  which  the  traffic  is  proposed  to  be  forwarded  ; 
and  when  a  company  gives  such  notice  it  shall  also  state  the 
apportionment  of  the  through  rate.     The  proposed  through 
rate  may  be  per  truck  or  per  ton  : 

(2)  Each  forwarding  company  shall,   within  ten  days,  or 


RAILWAY  AND  CANAL  TRAFFIC  ACT,    1888  295 

such  longer  period  as  the  Commissioners  may  from  time  to 
time  by  general  order  prescribe,  after  the  receipt  of  such  notice, 
by  written  notice  inform  the  company  or  persons  requiring  the 
traffic  to  be  forwarded,  whether  they  agree  to  the  rate  and  route ; 
and  if  they  object  to  either,  the  grounds  of  the  objection  : 

(3)  If  at  the  expiration  of  the  prescribed  period  no  such 
objection  has  been  sent  by  any  forwarding  company,  the  rate 
shall  come  into  operation  at  such  expiration : 

(4)  If  an  objection  to  the  rate  or  route  has  been  sent  within 
the  prescribed  period,  the  matter  shall  be  referred  to  the 
Commissioners  for  their  decision  : 

(5)  If  an  objection  be  made  to  the  granting  of  the  rate  or 
to  the  route,  the  Commissioners  shall  consider  whether  the 
granting  of  a  rate  is  a  due  and  reasonable  facility  hi  the  interest 
of  the  public,  and  whether,  having  regard  to  the  circumstances, 
the  route  proposed  is  a  reasonable  route,  and  shall  allow  or 
refuse  the  rate  accordingly,  or  fix  such  other  rate  as  may 
seem  to  the  Commissioners  just  and  reasonable : 

(6)  Where,    upon   the   application   of   a   person   requiring 
traffic  to  be  forwarded,  a  through  rate  is  agreed  to  by  the 
forwarding  companies,  or  is  made  by  order  of  the  Commis- 
sioners, the  apportionment  of  such  through  rate,  if  not  agreed 
upon  between  the  forwarding  companies,  shall  be  determined 
by  the  Commissioners : 

(7)  If  the  objection  be  only  to  the  apportionment  of  the 
rate,  the  rate  shall  come  into  operation  at  the  expiration  of 
the  prescribed  period,  but  the  decision  of  the  Commissioners, 
as  to  its  apportionment,  shall  be  retrospective  ;   in  any  other 
case  the  operation  of  the  rate  shall  be  suspended  until  the 
decision  is  given : 

(8)  The  Commissioners,  in  apportioning  the  through  rate, 
shall  take  into  consideration  all  the  circumstances  of  the  case, 
including   any   special  expense   incurred   in   respect   of  the 
construction,  maintenance,  or  working  of  the  route,  or  any 
part  of  the  route,  as  well  as  any  special  charges  which  any 
company  may  have  been  entitled  to  make  in  respect  thereof : 

(9)  It  shall  not  be  lawful  for  the  Commissioners  in  any  case 
to  compel  any  company  to  accept  lower  mileage  rates  than  the 
mileage  rates  which  such  company  may  for  the  time  being 
legally  be  charging  for  like  traffic  carried  by  a  like  mode  of 
transit  on  any  other  line  of  communication  between  the  same 
points,  being  the  points  of  departure  and  arrival  of     the 
through  route. 

Where  a  railway  company  or  canal  company  use,  maintain,  or 
work,  or  are  party  to  an  arrangement  for  using,  maintaining, 
or  working  steam  vessels  for  the  purpose  of  carrying  on  a 
communication  between  any  towns  or  ports,  the  provisions 
of  this  section  shall  extend  to  such  steam  vessels,  and  to  the 
traffic  carried  thereby. 

When  any  company,  upon  written  notice  being  given  as  afore- 
said, refuses  or  neglects  without  reason  to  agree  to  the  proposed 
through  rates,  or  to  the  route  or  to  the  apportionment,  the 
Commissioners,  if  an  order  is  made  by  them  upon  an  application 
for  through  rates,  may  order  the  respondent  company  or 
companies  to  pay  such  costs  to  the  applicants  as  they  think  fit. 

26. — Subject  to  the  provisions  in  the  last  preceding  section  con- 
tained, the  Commissioners  shall  have  full  power  to  decide  that  any 
proposed  through  rate  is  just  and  reasonable,  notwithstanding 

21— (1559*) 
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that  a  less  amount  may  be  allotted  to  any  forwarding 
company  out  of  such  through  rate  than  the  maximum  rate  such 
company  is  entitled  to  charge,  and  to  allow  and  apportion  such 
through  rate  accordingly. 

27. — (1)  Whenever  it  is  shown  that  any  railway  company 
charge  one  trader  or  class  of  traders,  or  the  traders  in  any 
district,  lower  tolls,  rates,  or  charges  for  the  same  or  similar 
merchandise,  or  lower  tolls,  rates,  or  charges  for  the  same  or 
similar  services  than  they  charge  to  other  traders,  or  classes  of 
traders,  or  to  the  traders  in  another  district,  or  make  any 
difference  in  treatment  in  respect  of  any  such  trader  or  traders, 
the  burden  of  proving  that  such  lower  charge  or  difference  in 
treatment  does  not  amount  to  an  undue  preference  shall  lie  on 
the  railway  company. 

(2)  In  deciding  whether  a  lower  charge  or  difference  in  treat- 
ment does  or  does  not  amount  to  an  undue  preference,  the  Court 
having  jurisdiction  in  the  matter,  or  the  Commissioners,  as  the 
case  may  be,  may,  so  far  as  they  think  reasonable,  in  addition 
to  any  other  considerations  affecting  the  case,  take  into  consider- 
ation whether  such  lower  charge  or  difference  in  treatment  is 
necessary  for  the  purpose  of  securing  in  the  interests  of  the  public 
the  traffic  in  respect  of  which  it  is  made,   and  whether  the 
inequality  cannot  be  removed  without  unduly  reducing  the  rates 
charged  to  the  complainant :   Provided  that  no  railway  company 
shall  make,  nor  shall  the  Court,  or  the  Commissioners,  sanction 
any  difference  in  the  tolls,  rates,  or  charges  made  for,  or  any 
difference  in  the  treatment  of,  home  and  foreign  merchandise, 
in  respect  of  the  same  or  similar  services. 

(3)  The  Court  or  the  Commissioners  shall  have  power  to  direct 
that  no  higher  charge  shall  be  made  to  any  person  for  services 
in  respect  of  merchandise  carried  over  a  less  distance  than  is 
made  to  any  other  person  for  similar  services  in  respect  of  the  like 
description  and  quantity  of  merchandise  carried  over  a  greater 
distance  on  the  same  line  of  railway. 

28. — The  provisions  of  section  two  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  of  section  fourteen  of  the  Regulation  of 
Railways  Act,  1873,  and  of  any  enactments  amending  and 
extending  those  enactments,  shall  apply  to  traffic  by  sea  in  any 
vessels  belonging  to  or  chartered  or  worked  by  any  railway 
company,  or  in  which  any  railway  company  procures  merchandise 
to  be  carried,  in  the  same  manner  and  to  the  like  extent  as  they 
apply  to  the  land  traffic  of  a  railway  company. 

29. — (1)  Notwithstanding  any  provision  in  any  general  or 
special  Act,  it  shall  be  lawful  for  any  railway  company,  for  the 
purpose  of  fixing  the  rates  to  be  charged  for  the  carriage  of 
merchandise  to  and  from  any  place  on  their  railway,  to  group 
together  any  number  of  places  in  the  same  district,  situated  at 
various  distances  from  any  point  of  destination  or  departure  of 
merchandise,  and  to  charge  a  uniform  rate  or  uniform  rates  of 
carriage  for  merchandise  to  and  from  all  places  comprised  in  the 
group  from  and  to  any  point  of  destination  or  departure. 

(2)  Provided  that  the  distances  shall  not  be  unreasonable, 
and   that   the   group   rates   charged   and   the   places   grouped 
together  shall  not  be  such  as  to  create  an  undue  preference. 

(3)  Where  any  group  rate  exists  or  is  proposed,  and  in  any 
case  where  there  is  a  doubt  whether  any  rates  charged  or  pro- 
posed to  be  charged  by  a  railway  company  may  not  be  a  contra- 
vention of  section  two  of  the  Railway  and  Canal  Traffic  Act, 
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1854,  and  any  Acts  amending  the  same,  the  railway  company 
may,  upon  giving  notice  in  the  prescribed  manner,  apply  to  the 
Commissioners,  and  the  Commissioners  may,  after  hearing  the 
parties  interested  and  any  of  the  authorities  mentioned  in  section 
seven  of  this  Act,  determine  whether  such  group  rate  or  any  rate 
charged  or  proposed  to  be  charged  as  aforesaid  does  or  does  not 
create  an  undue  preference.  Any  persons  aggrieved,  and  any 
of  the  authorities  mentioned  in  section  seven  of  this  Act,  may,  at 
any  time  after  the  making  of  any  order  under  this  section,  apply 
to  the  Commissioners  to  vary  or  rescind  the  order,  and  the 
Commissioners,  after  hearing  all  parties  who  are  interested,  may 
make  an  order  accordingly. 

30. — Any  port  or  harbour  authority  or  dock  company  which    Power  to 
shall  have   reason   to   believe   that  any  railway  company  is  by    p^iesc<^d 
its  rates  or  otherwise  placing  their  port,  harbour,  or  dock,  at  an   harbour 
undue  disadvantage  as  compared  with  any  other  port,  harbour  boards  to 
or  dock  to  or  from  which  traffic  is  or  may  be  carried  by  means  £f  "undue 
of  the  lines  of  the  said  railway  company,  either  alone  or  in   preference, 
conjunction  with  those  of  other  railway  companies,  may  make 
complaint  thereof  to  the  Commissioners,  who  shall  have  the 
like  jurisdiction  to  hear  and  determine  the  subject-matter  of 
such  complaint  as  they  have  to  hear  and  determine  a  complaint 
of  a  contravention  of  section  two  of  the  Railway  and  Canal 
Traffic  Act,  1854,  as  amended  by  subsequent  Acts. 

3 1 . — ( 1 )  Whenever  any  person  receiving  or  sending  or  desiring  to   Complaints 
send  goods  by  any  railway  is  of  opinion  that  the  railway  company   Trade"!  un- 
is  charging  him  an  unfair  or  an  unreasonable  rate  of  charge,  or  is    reasonable 
in  any  other  respect  treating  him  in  an  oppressive  or  unreasonable   charges  by 
manner,  such  person  may  complain  to  the  Board  of  Trade.  companies 

(2)  The  Board  of  Trade,  if  they  think  that  there  is  reasonable 
ground  for  the  complaint,  may  thereupon  call  upon  the  railway 
company  for  an  explanation,  and  endeavour  to  settle  amicably 
the  differences  between  the  complainant  and  the  railway  company. 

(3)  For   the   purpose    aforesaid,    the    Board    of    Trade    may 
appoint  either  one  of  their  own  officers  or  any  other  competent 
person  to  communicate  with  the  complainant  and  the  railway 
company,  and  to  receive  and  consider  such  explanations  and 
communications  as  may  be  made  in  reference  to  the  complaint  ; 
and  the  Board  of  Trade  may  pay  to  such  last-mentioned  person 
such  remuneration  as  they  may  think  fit,  and  as  may  be  approved 
by  the  Treasury. 

(4)  The  Board  of  Trade  shall  from  time  to  time  submit  to 
Parliament  reports  of  the  complaints  made  to  them  under  the 
provisions  of  this  section,  and  the  results  of  the  proceedings 
taken    in    relation    to    such    complaints,    together    with   such 
observations  thereon  as  the  Board  of  Trade  shall  think  fit. 

(5)  A  complaint  under  this  section  may  be  made  to  the  Board 
of  Trade  by  any  of  the  authorities  mentioned  in  section  seven  of 
this  Act,  in  any  case  in  which,  in  the  opinion  of  any  of  such 
authorities,  they  or  any  traders  or  persons  in  their  district  are 
being  charged  unfair  or  unreasonable  rates  by  a  railway  com- 
pany ;    and  all  the  provisions  of  this  section  shall  apply  to  a 
complaint  so  made  as  if  the  same  had  been  made  by  a  person 
entitled  to  make  a  complaint  under  this  section. 

32. — (1)  The  returns  required  of  a  railway  company  under   Annual 
section  nine  of  the  Railways  Regulation  Act,  1871,  shall  include   returns  by 
such  statements  as  the  Board  of  Trade  may  from  time  to  time  r^^^m~ 
prescribe,  and  the  forms  referred  to  in  that  section  may  from   contain  such 
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time  to  time  be  altered  by  the  Board  of  Trade  in  such  manner 
as  they  think  expedient  for  giving  effect  to  this  section,  and  the 
said  section  nine  of  the  Railway  Regulations  Act,  1871,  shall 
apply  accordingly. 

(2)  The  Board  of  Trade  may  from  time  to  time  alter  the  times 
fixed  by  the  said  Act  or  by  the  Railways  Regulation  Act  (Returns 
of  Signal  Arrangements,  Workings,  etc.),  1873,  for  the  forwarding 
of  any  of  the  returns  required  by  the  said  Act  or  this  Act. 

33. — (1)  The  book,  tables,  or  other  document  in  use  for  the 
time  being  containing  the  general  classification  of  merchandise 
carried  on  the  railway  of  any  company,  shall,  during  all  reason- 
able hours,  be  open  to  the  inspection  of  any  person  without  the 
payment  of  any  fee  at  every  station  at  which  merchandise  is 
received  for  conveyance,  or  where  merchandise  is  received  at 
some  other  place  than  a  station,  then  at  the  station  nearest  such 
place,  and  the  said  book,  tables,  or  other  document  as  revised 
from  time  to  time  shall  be  kept  on  sale  at  the  principal  office  of 
the  company  at  a  price  not  exceeding  one  shilling. 

(2)  Printed  copies  of  the  classification  of  merchandise  traffic, 
and  schedule  of  maximum  tolls,  rates,  and  charges  of  every 
railway  company  authorised,  as  provided  by  this  Act,  shall  be 
kept  for  sale  by  the  railway  company  at  such  places  and  at  such 
reasonable  price  as  the  Board  of  Trade  may  by  any  general  or 
special  order  prescribe. 

(3)  The  company  shall  within  one  week  after  application  in 
writing  made  to  the  secretary  of  any  railway  company  by  any 
person  interested  in  the  carriage  of  any  merchandise  which  has 
been  or  is  intended  to  be  carried  over  the  railway  of  such  company 
render  an  account  to  the  person  so  applying  in  which  the  charge 
made  or  claimed  by  the  company  for  the  carriage  of  such  mer- 
chandise shall  be  divided,  and  the  charge  for  conveyance  over 
the  railway  shall  be  distinguished  from  the  terminal  charges 
(if  any),  and  from  the  dock  charges  (if  any),  and  if  any  terminal 
charge  or  dock  charge  is  included  in  such  account  the  nature 
and  detail  of  the  terminal  expenses  or  dock  charges  in  respect 
of  which  it  is  made  shall  be  specified. 

(4)  Every  railway  company  shall  publish  at  every  station  at 
which  merchandise  is  received  for  conveyance,  or  where  mer- 
chandise is  received  at  some  other  place  than  a  station,  then  at 
the  station  nearest  to  such  place,  a  notice,  in  such  form  as  may 
be  from  time  to  time  prescribed  by  the  Board  of  Trade,  to  the 
effect  that  such  book,  tables,  and  document  touching  the  classifi- 
cation of  merchandise  and  the  rates  as  they  are  required  by  this 
section  and  section  fourteen  of  the   Regulation  of  Railways 
Act,  1873,  to  keep  at  that  station,  are  open  to  public  inspection, 
and  that  information  as  to  any  charge  can  be  obtained  by  appli- 
cation to  the  secretary  or  other  officer  at  the  address  stated  in 
such  notice. 

(5)  Where  a  railway  company  carries  merchandise  partly  by 
land  and  partly  by  sea,  all  the  books,  tables,  and  documents, 
touching  the  rates  of  charge  of  the  railway  company,  which  are 
kept  by  the  railway  company  at  any  port  in  the  United  Kingdom 
used  by  the  vessels  which  carry  the  sea  traffic  of  the  railway 
company,  shall,  besides  containing  all  the  rates  charged  for  the 
sea  traffic,  state  what  proportion  of  any  through  rate  is  appro- 
priated to  conveyance  by  sea,   distinguishing  such  proportion 
from  that  which  is  appropriated  to  the  conveyance  by  land  on 
either  side  of  the  sea. 
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(6)  Where  a  railway  company  intend  to  make  any  increase  in 
the  tolls,  rates,  or  charges  published  in  the  books  required  to  be 
kept   by   the    company   for   public   inspection,    under   section 
fourteen  of  the  Regulation  of  Railways  Act,  1873,  or  this  Act, 
they  shall  give  by  publication  in  such  manner  as  the  Board  of 
Trade  may  prescribe  at  least  fourteen  days  notice  of  such  intended 
increase,  stating  in  such  notice  the  date  on  which  the  altered  rate 
or  charge  is  to  take  effect ;  and  no  such  increase  in  the  published 
tolls,  rates,  or  charges  of  the  railway  company  shall  have  effect 
unless  and  until  the  fourteen  days  notice  required  under  this 
section  has  been  given. 

(7)  Any  company  failing  to  comply  with  the  provisions  of 
this  section  shall,  for  each  offence,  and  in  the  case  of  a  continuing 
offence  for  every  day  during  which  the  offence  continues,  be  liable, 
on  summary  conviction,  to  a  penalty  not  exceeding  five  pounds. 

34. — When  traffic  is  received  or  delivered  at  any  place  on  any   Pla5?  °* 
•i  .I/L.  -^-L        AT.  -i          A.-         publication 

railway  other  than  a  station  within  the   meaning  of  section   £f  TAtes  ^ 

fourteen  of  the  Regulation  of  Railways  Act,  1873,  the  railway  respect  of 
company  on  whose  line  such  place  is,  shall  keep  at  the  station   ^^  *'her 
nearest  such  place  a  book  or  books  showing  every  rate  for  the   tharf^tations. 
time  being  charged  for  the  carriage  of  traffic  other  than  passen- 
gers and  their  luggage,  from  such  place  to  any  place  to  which 
they   book,    including   any   rates   charged    under   any   special 
contract,   and  stating  the  distance  from  that  place  of  every 
station,  wharf,  siding,  or  place  to  which  such  rate  is  charged. 

Every  such  book  shall,  during  all  reasonable  hours,  be  open 
to  the  inspection  of  any  person  without  the  payment  of  a  fee. 

35. — (1)  The  Board  of  Trade  may  from  time  to  time  make,    Power  to 
rescind,  and  vary  rules  with  respect  to  the  following  matters —   fo'r^ur^es 

(a)  The    form    and    manner   in   which   classifications    and   oTpart  iT 
schedules  under  this  part  of  this  Act  are  to  be  prepared  and   of  Act. 
submitted  to  the  Board  of  Trade  and  to  Parliament,  and  the 
publication,  advertisement,  and  settlement  (by  the  Board  of 

Trade)  of  such  classifications  and  schedules,  and  of  Provisional 
Orders ; 

(b)  All  proceedings  before  the  Board  of  Trade  under  this 
part  of  this  Act ; 

(c)  The  fees  to  be  paid  in  respect  of  such  proceedings  ;   and 

(d)  Any  matter  authorised  by  this  Act  to  be  prescribed. 

(2)  Any  rules  made  by  the  Board  of  Trade  in  pursuance  of 
this  section  shall  be  laid  before  Parliament  within  three  weeks 
after  they  are  made,  if  Parliament  be  then  sitting,  and  if  Parlia- 
ment be  not  then  sitting,  within  three  weeks  after  the  beginning 
of  the  then  next  session  of  Parliament,  and  shall  be  judicially 
noticed,  and  shall  have  effect  as  if  they  were  enacted  by  this  Act. 


PART  III 
CANALS 

36. — All  the  provisions  of  Part  II  of  this  Act  relating  to  any    Part  II  to 
railway  company  shall,  so  far  as  applicable,  apply  to  every  canal   extend 
company,  and  to  every  railway  and  canal  company  ;    and  in   companies. 
Part  II  of  this  Act,  unless  the  context  otherwise  requires,  the 
expression  "  railway  company  "  shall  include  a  canal  company 
and  railway  and  canal  company,  and  the  expression  "  railway  " 
shall  include  a  canal,  and  the  expression  "  rate"  shall  include 
tolls  and  dues  of  every  description  chargeable  for  the  use  of  any 
canal  or  by  any  canal  company. 
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37. — (1)  Section  fifteen  of  the  Regulation  of  Railways  Act, 
1873,  shall  apply  to  the  terminal  charges  of  a  canal  company. 

(2)  The  Railway  and  Canal  Traffic  Act,  1854,  as  amended  by 
the  Regulation  of  Railways  Act,  1873,  shall  extend  to  any  person 
whose  consent  is  required  to  any  variation  of  the  rates,  tolls,  or 
dues  charged  for  the  use  of  any  canal,  or  by  any  canal  company, 
in  like  manner  as  if  such  person  were  a  canal  company,  and  the 
expressions  "  canal  company  "  and  "  railway  and  canal  com- 
pany "  in  the  said  Acts  and  this  Act  shall  be  construed  accordingly 
to  include  such  person. 

(3.)  The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854, 
and  the  Regulation  of  Railways  Act,  1873,  with  respect  to  rates, 
shall  apply  to  tolls  and  dues  of  every  description  chargeable  for 
the  use  of  any  canal  or  by  any  canal  company.  And  nothing  in 
any  agreement,  whether  made  before  or  after  the  passing  of 
this  Act,  and  whether  confirmed  by  Act  of  Parliament  or  not, 
and  nothing  in  this  Act  shall  prevent  the  Commissioners  from 
making  or  enforcing  any  order  for  a  through  rate  or  toll  which 
may  in  their  opinion  be  required  in  the  interest  of  the  public. 

(4)  Any  company  allowing  traffic  to  pass  from  a  canal  on  to 
any  other  canal  or  any  railway,  or  from  a  railway  on  to  a  canal, 
shall  be  deemed  to  be  a  forwarding  company,  and  the  allowing 
of  traffic  so  to  pass  shall  be  deemed  to  be  the  forwarding  of 
traffic  within  the  meaning  of  the  above-mentioned  Acts. 

(5)  The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854, 
and  of  the  Regulation  of  Railways  Act,  1873,  and  of  this  Act, 
with  respect  to  through  rates,  shall  extend  to  any  canals  which, 
in  connection  with  any  river  or  other  waterway,  form  part  of  a 
continuous  line  of  water  communication,  notwithstanding  that 
tolls  may  not  be  leviable  by  authority  of  Parliament  upon  such 
river  or  other  waterway. 

38. — Where  a  railway  company,  or  the  directors  or  officers  of 
a  railway  company,  or  any  of  them  or  any  persons  on  their  behalf, 
have  the  control  over,  or  the  right  to  interfere  in  or  concerning 
the  traffic  conveyed,  or  the  tolls,  rates,  or  charges  levied  on  the 
traffic  of  or  for  the  conveyance  of  merchandise  on  a  canal,  or 
any  part  of  a  canal,  and  it  is  proved  to  the  satisfaction  of  the 
Commissioners  that  the  tolls,  rates,  or  charges  levied  on  the 
traffic  of  or  for  the  conveyance  of  merchandise  on  the  canal 
are  such  as  are  calculated  to  divert  the  traffic  from  the  canal 
to  the  railway,  to  the  detriment  of  the  canal  or  persons  sending 
traffic  over  the  canal  or  other  canals  adjacent  to  it — 

( 1)  The  Commissioners  may,  on  the  application  of  any  person 
interested  in  the  traffic  of  the  canal,  make  an  order  requiring 
the  tolls,  rates,  and  charges  levied  on  the    traffic  of  or  for  the 
conveyance  of  merchandise  on  the  canal,  to  be  altered  and 
adjusted  in  such  a  manner  that  the  same  shall  be  reasonable 
as  compared  with  the  rates  and  charges  for  the  conveyance 
of  merchandise  on  the  railway  : 

(2)  If  within  such  time  as  may  be  prescribed  by  the  order  of 
the  Commissioners,  the  tolls,  rates,  and  charges  levied  on  the 
traffic  of  or  for  the  conveyance  of  merchandise  on  the  canal 
are  not  altered  and  adjusted  as  required  by  such  order,  the 
Commissioners    may    themselves    by    an    order    make    such 
alterations  in  and  adjustment  of  the  tolls,  rates,  and  charges 
levied  on  the  traffic  of  or  for  the  conveyance  of  merchandise 
on  the  canal  as  they  shall  think  just  and  reasonable,  and  the 
tolls,  rates,   and  charges  as  altered  and  adjusted  by  the  order 
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of  the  Commissioners  shall  be  binding  on  the  company  or 
persons  owning  or  having  the  control  over  the  traffic  of,  or 
the  tolls,  rates,  and  charges  levied  on  the  traffic  of,  or  for  the 
conveyance  of  merchandise  on  the  canal : 

(3)  No  application  shall  be  made  to  the  Commissioners  under 
this  section  until  the  Board  of  Trade  have  certified  that  the 
applicant  is  a  fit  person  to  make  the  application,  and  that 
the  application  is  a  proper  one  to  be  submitted  for  the  adjudi- 
cation of  the  Commissioners  ;    and  no  order  shall  be  made 
by  the  Commissioners  under  this  section  unless  notice  of  the 
application  has  been  served  upon  such  company  and  persons, 
and  in  such  manner  as  the  Board  of  Trade  may  direct  : 

(4)  The  Commissioners  may  at  any  time,  upon  the  appli- 
cation of  any  company  or  person    affected    by  any  order 
made  under  this  section,  and  after  notice  to  and  hearing 
such  companies  and  persons  as  the  Commissioners  may  by 
general  rules  or  special  order  prescribe,  rescind  or  vary  any 
order  made  under  this  section. 

39. — (1)  Every  canal  company  shall,  on  or  before  the  first   Returns  by 
day  of  January  in  every  year,  beginning  on  the  first  day  of   Ca°^scom" 
January  next  after  the  passing  of  this  Act,  send  to  the  registrar 
of  joint  stock  companies  a  return  stating  the  name  of  the  com- 
pany, a  short  description  of  their  canal,  the  name  of  their 
principal  officer,  and  the  place  of  their  office,  or,  if  they  have 
more  than  one  office,  of  their  principal  office. 

(2)  Every  canal  company  shall  within  such  time  as  may  be 
prescribed  by  the  Board  of  Trade,  and  afterwards  from  time  to 
time   whenever   required   by   the   Board   of   Trade,   not  being 
oftener  than  once  in  every  year,  forward  to  the  Board  of  Trade 
in  such  form  and  manner  as  the  Board  may  from  time  to  time 
prescribe,  such  returns  as  the  Board  of  Trade  may  require  for 
the  purpose  of  showing  the  capacity  of  such  canal  for  traffic, 
and  the  capital,  revenue,  expenditure,  and  profits  of  the  canal 
company. 

(3)  When  the  canal  of  a  canal  company,  or  any  part  thereof, 
is  intended  to  be  stopped  for  more  than  two  days,  the  company 
shall  report  to  the  Board  of  Trade,   stating  the  time  during 
which  such  stoppage  is  intended  to  last,  and  when  the  same  is 
re-opened  the  company  shall  so  report  to  the  Board  of  Trade. 

(4)  A  company  failing  to  comply  with  this  section,  shall  be 
liable,   on   summary  conviction,   to  a  fine  not  exceeding  five 
pounds   for  every  day  during  which  their  default  continues, 
and  any  director,   manager,   and  officer  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  the  default  shall 
be  liable,  on  summary  conviction,  to  the  like  fine. 

40. — (1)  Every  canal  company  shall,  before  such  date  as  the    Bye-laws  of 
Board  of  Trade  may  prescribe,  forward  to  the  Board  of  Trade   canal  com" 
true  copies,   certified  in  such  manner  as  the  Board  of  Trade    p 
direct,  of  any  bye-laws  or  regulations  of  such  company  which 
are  in  force  at  the  commencement  of  this  Act ;  and  the  bye-laws 
of  any  canal  company,  copies  of  which  are  not  forwarded  to  the 
Board  of  Trade  as  provided  by  this  section,  shall  from  and  after 
the  said  date  cease  to  have  any  operation,  save  in  so  far  as  any 
penalty  may  have  been  already  incurred  under  the  same. 

(2)  A  bye-law  or  regulation  of  any  canal  company  hereafter 
to  be  made  under  any  power  which  has  before  or  at  the  time  of 
the  passing  of  this  Act  been,  or  which  may  hereafter  be,  con- 
ferred on  any  canal  company,  shall  not  have  any  force  or  effect 
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until  two  months  after  a  true  copy  of  such  bye-law  or  regula- 
tion, certified  in  such  manner  as  the  Board  of  Trade  direct, 
has  been  forwarded  to  the  Board  of  Trade,  unless  the  Board  of 
Trade  before  the  expiration  of  such  period  have  signified  their 
approbation  thereof. 

(3)  The  Board  of  Trade  may,  at  any  time  after  any  existing 
or  future  bye- laws  or  regulations  of  a  canal  company  have  been 
forwarded  to  them,  notify  to  the  company  their  disallowance 
thereof,  or  of  any  of  them,  and  in  case  such  bye- laws  or  regulations 
are  in  force  at  the  time  of  the  disallowance,  the  time  at  which 
the  said  bye-laws  or  regulations  shall  cease  to  be  in  force.     A 
bye-law  or  regulation  disallowed  by  the  Board  of  Trade  shall  not 
after  such  disallowance  have  any  force  or  effect  whatever,  save 
(as  regards  any  bye-law  or  regulation  which  may  be  in  force  at 
the  time  of  the  disallowance  thereof)  in  so  far  as  any  penalty 
may  have  been  then  already  incurred  under  the  same. 

(4)  The  Board  of  Trade  may  from  time  to  time  make,  rescind , 
and  vary  such  regulations  as  they  think  fit  with  respect  to  the 
publication  by  canal  companies  of  their  bye- laws  and  regulations, 
and  with  respect  to  the  publication  by  canal  companies  of  their 
intention  to  apply  to  the  Board  of  Trade  for  the  allowance  of 
any  intended   bye- laws   and   regulations.     Any   regulations   so 
made  which  are  for  the  time  being  in  force,  shall  have  effect  as 
if  they  had  been  enacted  in  this  Act. 

1fSPa°ai0n  41-     Whenever  the  Board  of  Trade  are,  through  their  officers 

or  otherwise,  informed  that  the  works  of  any  canal  are  in  such 
a  condition  as  to  be  dangerous  to  the  public,  or  to  cause  serious 
inconvenience  or  hindrance  to  traffic,  the  Board  of  Trade  may 
direct  such  officer  or  other  person  as  they  appoint  for  the  purpose 
to  inspect  the  said  canal  and  report  thereon  to  the  Board  of 
Trade,  and  for  the  purpose  of  making  any  inspection  under 
this  section  the  officer  or  person  appointed  for  the  purpose  shall, 
in  relation  to  the  canal  or  works  to  be  inspected,  have  all  the 
powers  of  an  inspector  appointed  under  the  Regulation  of 
Railways  Act,  1871. 

34  &  35  Viet.         42. — (1)  No   railway   company,   or   director,   or   officer   of  a 

?;.78-  railway  company  shall,   without  express   statutory   authority, 

tioifoTa03"        aPPty  or  use  or  authorise  or  permit  the  application  or  use  of 

railway  any  part  of  the  company's  funds  for  the  purpose  of  acquiring 

company's         either  in  the  name  of  the  railway  company,  or  of  any  director 

acquisition         or  officer  of  the  railway  company,  or  other  person,  any  canal 

of  unautho-       interest,  or  of  enabling  any  director  or  officer  of  the  railway 

rised  interest      company,   or  other  person,   to  purchase  or  acquire  any  canal 

interest,  or  of  guaranteeing  or  repaying  to  any  director  or  officer 

of  the  railway  company  or  other  person  who  has  purchased  or 

acquired  any  canal  interest  the  sums  of  money  expended  or 

liability  incurred  by  such  director,   officer,   or  person,   in   the 

purchase  or  acquisition  of  such  canal  interest,  or  any  part  of 

such  money  or  liability. 

(2)  In  the  event  of  any  contravention  of  the  provisions  of 
this  section,  the  canal  interest  purchased  in  such  contravention 
shall  be  forfeited  to  the  Crown,  and  the  directors  or  officers  of  the 
company  who  so  applied  or  used,  or  authorised  or  permitted  such 
application  or  use  of  the  company's  funds,  shall  be  liable  to  repay 
to  the  company  the  sums  so  applied  or  used  and  the  value  of  the 
canal  interest  so  forfeited  ;    and  proceedings  to  compel  such 
repayment  may  be  taken  by  any  shareholder  in  the  company. 

(3)  In  this  section  the  expression  "  company's  funds  "  means 
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the  corporate  funds  of  any  railway  company,  and  includes  any 
funds  which  are  under  the  control  of  or  administered  by  a 
railway  company ;  the  expression  "  officer  "  includes  any 
person  having  any  control  over  a  company's  funds  or  any  part 
thereof  ;  and  the  expression  "  canal  interest  "  means  shares 
in  the  capital  of  a  canal  company,  and  includes  any  interest  of 
any  kind  in  a  canal  company  or  canal. 

43. — (1)  Any    canal    company    may    make    and    enter    into   Canal  com- 
contracts  and  arrangements  with  any  other  canal  company  or   a>ane'gSf"I!ay 
canal  companies  for  the  passage  over  and  along  their  respective    throug^'toiis, 
canals,   or  any  of  them,   of  boats,  barges,  vessels,   and  other    &c. 
through  traffic,  and  for  the  use,  by  such  traffic,  of  the  wharves, 
landing  places,  and  other  works  of  any  such  canal,  upon  payment 
of  such  through  tolls,  rates,  and  charges,  and  subject  to  such 
conditions  and  restrictions  as  may  be  agreed  upon  between  such 
companies ;  and  for  the  collection  and  recovery  by  any  one  of 
the  companies  on  behalf  of  themselves  and  the  other  companies 
interested  of  the  tolls,  rates,  and  charges  payable  in  respect  of 
such  through  traffic  ;   and  for  the  division  and  apportionment  of 
the  tolls,  rates,  and  charges  ;   and  any  such  contract  may  contain 
provisions  for  the  erection  and  maintenance  of  or  otherwise  for 
providing   warehouses,    offices,    and   other   buildings   and    con- 
veniences, and  any  other  provisions  for  the  purpose  of  carrying 
into  effect  any  such  arrangement,  and  any  company  may  apply 
their  funds  or  moneys  for  the  same  purpose. 

(2)  Notwithstanding     any    enactments    providing    for    the 
charge  of  equal  tolls,  rates,   and  charges,  such  through  tolls, 
rates,   and   charges  as  above  mentioned  may  respectively  be 
computed  at  a  lower  toll  or  rate  per  mile  than  the  tolls,  rates, 
or  charges  charged  for  the  passage  over  and  along  the  same 
canals  of  like  traffic,  not  being  through  traffic,  without  necessi- 
tating or  occasioning  any  reduction  of  the  last-mentioned  tolls, 
rates,  or  charges. 

(3)  Any    like    contracts   and    arrangements   existing    at   the 
passing  of  this  Act  shall  be,  and  from  the  respective  dates  of 
the  making  thereof  shall  be  deemed  to  have  been,  as  valid  as 
if  the  same  had  been  made  after  the  commencement  of  this  Act. 

44. — For  the  purpose  of  facilitating  through  traffic  upon  canals   Canal 
any  canal  companies  upon  whose  canals  through  tolls,  rates,  or   companies 
charges  may  be  in  operation,  may  establish  a  canal  clearing   Searing3 
system,  on  such  principles,  in  such  manner,  and  subject  to  such   system, 
regulations  as  to  the  admission  of  other  companies  to  such  system, 
the  retirement  of  members,  the  appointment  of  a  committee  to 
conduct  the  business  of  the  system,  and  of  a  secretary  or  other 
necessary  officers,  the  mode  of  conducting  business,  and  such 
other  regulations  for  carrying  into  effect  such  system  as  may 
from  time  to  time  be  approved  by  the  Board  of  Trade  in  writing 
under  the  hand  of  the  secretary  or  one  of  the  assistant  secretaries 
of  that  Board  ;    and  any  company  may  apply  any  funds  or 
money  belonging  to  them,  for  the  purpose  of  establishing  or 
carrying   into   effect   any   such   system,  and   the   provisions   of 
sections  eleven  to  twenty-six  inclusive  of  the  Railway  Clearing    I3  &  T ,  Viet 
Act,  1850,  shall,  mutatis  mutandis,  apply  to  any  canal  clearing   c.  xxxii. 
system  when  so  established. 

45. — (1)  Where,  on  the  application  of  a  canal  company,  it    Abandon- 
appears  to  the  Board  of  Trade  that  any  canal  or  part  of  a  canal    T-ent  Of 
belonging    to   the    applicants     (hereinafter   referred    to    as   an    canal- 
unnecessary  canal)   is  at  the  time  of  making  the  application 
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unnecessary  for  the  purposes  of  public  navigation,  or  where,  on 
the  application  of  any  local  authority,  or  of  three  or  more  owners 
of  lands  adjoining  or  near  to  any  canal  or  part  of  a  canal,  it 
appears  to  the  Board  of  Trade  that  that  canal  or  part  of  a  canal 
(hereinafter  referred  to  as  a  derelict  canal)  has  for  at  least  three 
years  previously  to  the  making  of  the  application  been  disused  for 
navigation,  or,  by  reason  of  the  default  of  the  proprietors 
thereof,  has  become  unfit  for  navigation,  or  that  the  lands  adjoin- 
ing or  near  thereto  have  suffered  injury  by  water  that  has 
escaped  from  the  derelict  canal,  and  that  the  proprietors  of  the 
derelict  canal  decline  or  are  unable  to  effect  the  repairs  necessary 
to  prevent  further  injury,  the  Board  of  Trade  may  by  warrant 
signed  by  their  secretary  authorise  the  abandonment  by  the 
existing  proprietors  of  such  unnecessary  canal  or  such  derelict 
canal,  and  after  the  granting  of  the  warrant,  and  the  due  publi- 
cation as  required  by  the  Board  of  Trade  of  a  notice  of  the 
granting  thereof,  the  Board  of  Trade  may  make  an  order  releasing 
the  canal  company  or  other  the  proprietors  of  the  unnecessary  or 
derelict  canal  from  all  liability  to  maintain  the  same  canal,  and 
from  all  statutory  and  other  obligations  in  respect  thereof,  or  of 
or  consequent  on  the  abandonment  thereof. 

(2)  In  the  case  of  an  unnecessary  canal,  no  warrant  of  abandon- 
ment shall  be  granted  unless  the  Board  of  Trade  are  satisfied — 

(a)  That   it   is   unnecessary    for    the   purposes   of     public 
navigation  ; 

(b)  That   the    application    has   been   expressly   authorised 
by  a  resolution  of  a   majority  of    the   shareholders  of  the 
canal  company  owning  the  canal  present  and  voting  at  an 
extraordinary  or  special  general  meeting  of  that  company  ; 

(c)  That  such  public  and  other  notices  of  the  application 
have  been  given  as  the  Board  of  Trade  may  require  ; 

(d)  That  compensation   (the  amount  thereof  to  be  deter- 
mined in  case  of  difference  as  the  Board  of  Trade  may  pre- 
scribe) has  been  made  to  all  persons  entitled  to  compensation 
by  reason  of  the  proposed  abandonment  of  the  canal. 

(3)  In  the  case  of  a  derelict  canal  the  warrant  may  be  granted 
on  the  condition  that  the  canal  or  any  part  thereof,  with  all  or 
any  of  the  powers  relating  thereto,  be  transferred  to  any  person, 
body  of  persons,  or  local  authority,  and  where  any  such  con- 
dition is  imposed  the  Board  of  Trade  may,  if  they  think  fit, 
frame  and  embody  in  a  Provisional  Order  a  scheme  for  the 
management  of  the  canal  or  any  part  thereof. 

(4)  The  Provisional  Order  may  provide  for  the  constitution 
of  a  body  to  manage  the  canal  or  any  part  thereof,  for  the 
transfer  to  that  body  or  any  local  authority  of  the  canal  or  any 
part  thereof,  and  of  all  or  any  of  the  powers  relating  thereto, 
for  the  limitation  or  discharge  of  any  liabilities  affecting  the 
canal  or  the  owners  thereof  for  the  time  being,  and  for  any  other 
matters  which  may  appear  to  the  Board  of  Trade  to  be  necessary 
or  proper  for  carrying  this  section  into  effect. 

(5)  The  Board  of  Trade  may  submit  to  Parliament  for  con- 
firmation any  Provisional  Order  made  by  it  in  pursuance  of  this 
section,  but  any  such  order  shall  be  of  no  force  unless  and  until 
it  is  confirmed  by  Act  of  Parliament. 

(6)  If,  while  the  Bill  confirming  any  such  order  is  pending  in 
either  House  of  Parliament,  a  petition  is  presented  against  any 
order    comprised    therein,   the    Bill,    so    far    as    it    relates    to 
the    order,   may  be  referred  to  a  select    committee,    and    the 
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petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case  of 
private  Bills. 

(7)  In  this  section  the  expression  "  local  authority  "  means 
any  one  of  the  local  authorities  mentioned  in  section  seven  of 
this  Act. 

(8)  For  the  purpose  of  giving  effect  to  the  provisions  of  this 
section,    the   Board   of  Trade   may   require   the   applicants   to 
furnish  any  evidence  in  their  possession  or  under  their  control 
relative  to  the   application,   and  may  at  the  expense   of  the 
applicants  appoint  and   send   an   officer   to   inspect  the   canal 
referred  to  in  the  application,  and  to  obtain  information  and 
evidence  in  the  neighbourhood  thereof  relative  to  the  proposed 
abandonment,  and  may  from  time  to  time  make  regulations  as 
to  the  mode  of  making  applications,  and  the  nature  and  mode 
of  publication  of  notices,  and  generally  as  to  the  conduct  of 
proceedings. 

46. — In  this  part  of  this  Act  the  expression  "  canal  company  "  Definition 
shall  include  a  "  railway  and  canal  company,"  so  far  as  relating  of  "canal 
to  any  canal  of  any  such  last-mentioned  company.  company." 


PART  IV 
MISCELLANEOUS 

47. — So  much  of  the  Regulation  of  Railways  Act,   1873,  as   Perpetuation 
limits  the  time  during  which  that  Act  shall  continue  in  force   of  36  &  37 
shall,  save  so  far  as  it  relates  to  the  appointment  of  the  Com-   Vict<  c'  48- 
mission,  be  repealed,  and  the  said  Act,  save  as  aforesaid,  shall 
be  perpetual. 

48. — On  any  rating  appeal,  and  before  any  Court,  where  it   Evidence 
may  be    material  to  show  the  receipts  or  profits  of  a  railway   on  rating 
company  or  canal  company,  or  railway  and  canal  company,  it   appea  s- 
shall  be  lawful  for  the  company  to  prove  the  same  by  written 
statements  or  returns  verified  by  the  affidavit  or  statutory  decla- 
ration of  the  manager  or  other  responsible  officer,  and  any  such 
statements  or  returns  shall  be  prima  facie  evidence  of  the  facts 
therein  stated  with  respect  to  such  receipts  or  profits  :   Provided 
that  the  person  by  whom  any  such  affidavit  or  statutory  decla- 
ration is  made  shall  in  every  case,  if  required,  attend  to  be 
cross-examined  thereon. 

49. — Every  penalty  recoverable  on  summary  conviction  under   and°appTica- 
this  Act  may  be  prosecuted  and    recovered    in    the    manner   tion  of 
directed  by  the  Summary  Jurisdiction  Acts  before  a  Court  of   penalties, 
summary  jurisdiction  Parties  may 

50. — In  any  proceedings  under  this  Act  any  party  may  appear  appear  in 
before  the  Commissioners  either  by  himself  in  person  or  by  person  or 
counsel  or  solicitor.  by  counsel, 

51. — Any  person  who  shall  be  certified  by  the  Chairman  of       ' 
Committees  of  the  House  of  Lords  or  the  Speaker  of  the  House  of   Agents™" 
Commons  to  have  practised  for  two  years  before  the  passing  of   entitled  to 
this  Act  in  promoting  or  opposing  Bills  in  Parliament  shall  be   practise 
entitled  to  practise  in  any  proceedings  under  this  Act  as  an   mj^ioners11" 
attorney  or  agent  before  the  Commissioners  :     Provided  that 
every  such  person  so  practising  as  aforesaid  shall,  in  respect  of 
such  practice  and  everything  relating  thereto,  be  subject  to  the 
jurisdiction    and    orders    of    the    Commissioners,    and    further 
provided  that  no  such  person  shall  practise  as  aforesaid  until 
his  name  shall  have  been  entered  in  a  roll  to  be  made  and  kept, 
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and  which  is  hereby  authorised  to  be  made  and  kept,  by  the 
Commissioners. 

52. — The  powers  and  jurisdiction  conferred  by  this  Act  on 
the  Commissioners  or  Board  of  Trade  shall  be  in  addition  to 
and  not  in  substitution  for  any  powers  and  jurisdiction  vested 
in  the  Commissioners  or  Board  of  Trade  by  any  statute. 

53. — (1)  All  documents  purporting  to  be  rules,  orders,  or 
certificates  made  or  issued  by  the  Board  of  Trade,  and  to  be 
sealed  with  the  seal  of  the  Board,  or  to  be  signed  by  a  secretary 
or  assistant  secretary  of  the  Board,  or  any  person  authorised 
in  that  behalf  by  the  President  of  the  Board,  shall  be  received 
in  evidence,  and  deemed  to  be  such  orders,  rules,  or  certificates 
without  further  proof,  unless  the  contrary  is  shown. 

(2)  A  certificate  signed  by  the  President  of  the  Board  of  Trade 
that  any  order  made,  certificate  issued,  or  act  done,  is  the  order, 
certificate,  or  act  of  the  Board  of  Trade,  shall  be  conclusive 
evidence  of  the  fact  so  certified. 

54. — (1)  Where  any  local  authority  having  power  under  this 
Act  to  make  or  oppose  any  complaint  to  the  commissioners, 
or  the  Board  of  Trade,  or  to  enter  into  any  agreement  to  pay 
the  whole  or  a  portion  of  the  expenses  of  complying  with  an 
order  of  the  Commissioners  or  the  Board  of  Trade,  or  to  make 
any  application  for  the  abandonment  or  acquisition  of  a  canal 
under  this  Act,  incur  any  expenses  in  or  incidental  to  such 
complaint,  opposition,  agreement,  or  application,  such  expenses 
may  be  defrayed  out  of  the  rates  or  funds  out  of  which  the 
expenses  incurred  by  such  authority  in  the  execution  of  their 
ordinary  duties  are  defrayed,  and  if  such  authority  is  a  rural 
sanitary  authority  in  England,  shall  be  defrayed  as  general 
expenses,  unless  the  Local  Government  Board  direct  that  they 
shall  be  defrayed  as  special  expenses. 

(2)  A  local  authority  may  enter  into  any  contract  involving 
the  payment  by  themselves  and  their  successors  of  any  expenses 
authorised  by  this  section  to  be  defrayed. 

(3)  Where  any  such  local  authority  have  no  power  to  borrow 
money  for  the  purpose  of  defraying  any  expenses  authorised  by 
this  section,  such  authority,  if  other  than  a  surveyor  of  highways, 
may,  with  the  consent  of  the  Board  of  Trade  in  the  case  of  any 
harbour  board  or  conservancy  authority,  and  with  the  consent 
of  the  Local  Government  Board  in  the  case  of  any  other  authority, 
borrow  money  in  manner  provided  by  the  Local  Loans  Act,  1875, 
on  the  security  of  the  rates  or  funds  out  of  which  the  expenses 
are  authorised  to  be  defrayed,  and  the  prescribed  period  for  the 
loan  shall  be  such  period  as  the  Board  giving  such  consent 
may  approve. 

(4)  On  the  request  of  any  Board  whose  consent  is  required 
for  such  loan,  the  Board  of  Trade  or  Commissioners  shall  certify 
such  particulars  respecting  the  amount  of  the  said  expenses  and 
the  propriety  of  incurring  the  same  and  of  borrowing  for  the 
payment  thereof  as  may  be  requested  by  such  board. 

(5)  In  Ireland,  any  authority  borrowing  in  pursuance  of  this 
section  may  borrow  in  manner  provided  by  the  Public  Health 
(Ireland)  Act,  1878,  in  like  manner  as  if  the  provisions  of  that 
Act  with  respect  to  borrowing  were  re-enacted  in  this  section, 
and  in  terms  made  applicable  thereto. 

55. — In  this  Act,  unless  the  context  otherwise  requires — 
Terms  defined  by  the  Regulation  of  Railways  Act,  1873,  have 
the  meanings  thereby  assigned  to  them  : 
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The  term  "  conservancy  authority  "  means  any  persons 
who  are  otherwise  than  for  private  profit  intrusted  with  the 
duty  or  invested  with  the  power  of  conserving,  maintaining, 
or  improving  the  navigation  of  any  tidal  or  inland  water  or 
navigation  : 

The  term  "  harbour  board  "  means  any  persons  who  are 
otherwise  than  for  private  profit  intrusted  with  the  duty  or 
invested  with  the  power  of  constructing,  improving,  managing, 
regulating,  and  maintaining  a  harbour,  whether  natural  or 
artificial,  or  any  dock  : 

The  term  "  Lord  Chancellor "  means  the  Lord  High 
Chancellor  of  Great  Britain  : 

The  term  "  undue  preference  "  includes  an  undue  preference, 
or  an  undue  or  unreasonable  prejudice  or  disadvantage,  in 
any  respect,  in  favour  of  or  against  any  person  or  particular 
class  of  persons  or  any  particular  description  of  traffic  : 

The  term  "  terminal  charges  "  includes  charges  in  respect 
of  stations,  sidings,  wharves,  depots,  warehouses,  cranes,  and 
other  similar  matters,  and  of  any  services  rendered  thereat : 

The  term  "  merchandise  "  includes  goods,  cattle,  live  stock, 
and  animals  of  all  descriptions  : 

The  term  "  trader  "  includes  any  person  sending,  receiving, 
or  desiring  to  send  merchandise  by  railway  or  canal : 

The  term  "  home  "  in  relation  to  merchandise,  includes  the 
United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man  : 

The  term  "  rating  appeal "  means  an  appeal  against  any 
valuation  list  or  against  any  poor  rate  or  any  other  local  rate  : 

The  term  "  Summary  Jurisdiction  Acts  "  in  Scotland  means   27  &  28  Viet. 
the  Summary  Procedure  Act,  1864,  the  Summary  Jurisdiction  c.  53. 
(Process)  Act,  1881,  and  any  Act  or  Acts  amending  the  same  ;   **  2*  45 
and  in  Ireland,  within  the  police  district  of  Dublin  metropolis, 
the  Acts  regulating  the  powers  and  duties  of  justices  of  the 
peace  for  such  district,  or  of  the  police  of  such  district,  and 
elsewhere,  the  Petty  Sessions  (Ireland)  Act,   1851,  and  any    14  &  15  vict. 
Act  amending  the  same  :  c.  93. 

The  term  "  superior  court  "  means,  as  regards  England,  the 
High  Court  of  Justice,  as  regards  Scotland,  the  Court  of 
Session,  and  as  regards  Ireland,  the  High  Court  of  Justice  : 

The  term  "  superior  court  of  appeal  "  means,  as  regards 
England,  Her  Majesty's  Court  of  Appeal ;  as  regards  Scotland, 
the  Court  of  Session  in  either  division  of  the  Inner  House  ; 
and  as  regards  Ireland,  Her  Majesty's  Court  of  Appeal : 

The  term  "  rules  of  court  "  means,  as  regards  Scotland,  acts 
of  sederunt. 

In  the  application  of  this  Act  to  Ireland,  the  expression  "  council 
of  a  borough,"  includes  town  or  township  commissioners,  and 
any  reference  to  justices  in  quarter  sessions  shall  be  construed  to 
refer  to  a  grand  jury  ;  and  any  reference  to  the  Local  Government 
Board  or  to  an  urban  or  rural  sanitary  authority,  shall  be 
construed  to  refer  to  the  Local  Government  Board  for  Ireland, 
and  to  an  urban  or  rural  sanitary  authority  in  Ireland. 

56. — This  Act  shall  come  into  operation  on  the  first  day  of  ^l^^t 
January,  one  thousand  eight  hundred  and  eighty-nine,  which 
day  is  in  this  Act  referred  to  as  the  commencement  of  this  Act : 
Provided  that  at  any  time  after  the  passing  of  this  Act  any 
appointment  and  rules  may  be  made,  and  other  things  done 
for  the  purpose  of  bringing  this  Act  into  operation  at  such 
commencement. 
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Pending  57, — Subject  to  general  rules  to  be  made  under  this  Act,  all 

proceedings  which,  at  the  commencement  of  this  Act,  under  the 
36  &  37  Viet.  Regulation  of  Railways  Act,  1873,  and  Acts  amending  it,  or 
c-  48.  under  any  other  Acts,  are  pending  before  the  Railway  Com- 

missioners, shall  be  transferred  to  the  Railway  and  Canal 
Commission  under  this  Act,  and  may  thereupon  be  continued 
and  concluded  hi  all  respects  as  if  such  proceedings  had  been 
originally  instituted  before  that  Commission. 

Transfer  of  53. — Every   action   or   proceeding   which   might   have   been 

business  from     brought  before  the  Railway  Commissioners  if  this  Act  had  been 
superior  in  force  at  the  time  when  such  action  or  proceeding  was  begun, 

Courts.  and  is  at  the  commencement  of  this  Act  pending  before  any 

superior  Court,  may,  upon  the  application  of  either  party,  be 
transferred  by  any  judge  of  such  superior  Court  to  the  Railway 
and  Canal  Commissioners  under  this  Act,  and  may  thereupon 
be  continued  and  concluded  in  all  respects  as  if  such  action  or 
proceeding  had  been  originally  instituted  before  that  Com- 
mission :  Provided  that  no  such  transfer,  nor  anything  herein 
contained,  shall  vary  or  affect  the  rights  or  liabilities  of  any 
party  to  such  action  or  proceeding. 

Repeal.  59. — (i)  The  enactments  mentioned  in  the  schedule  to  this 

Act  are  hereby  repealed  to  the  extent  therein  specified. 
(2)   The  repeal  effected  by  this  Act  shall  not  affect — 

(a)  Anything  done  or  suffered  before  the  commencement 
of  this  Act  under  any  enactment  repealed  by  this  Act,  or  the 
expiration  of  any  office  which  would  otherwise  have  expired 
by  virtue  of  any  enactment  repealed  by  this  Act ;    nor 

(b)  Any  right  or  privilege  acquired,  or  duty  imposed,  or 
liability  or   disqualification  incurred,   under  any   enactment 
so  repealed  ;    nor 

(c)  Any  fine,  forfeiture,  or  other  punishment  incurred  or 
to  be  incurred  in  respect  of  any  offence  committed  or  to  be 
committed  against  any  enactment  so  repealed  ;    nor 

(d)  The   institution  or  continuance  of  any  proceeding  or 
other  remedy,  whether  under  any  enactment  so  repealed,  or 
otherwise,  for  ascertaining  or  enforcing  any  such  liability,  or 
disqualification,    or   enforcing   or   recovering   any   such   fine, 
forfeiture,  or  punishment  as  aforesaid. 
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Note. — A  description  or  citation  in  this  schedule  of  a  portion   Section  59- 
of  an  Act  is  inclusive  of  the  words,  section,  or  other  part  first 
and  last  mentioned,   or  otherwise  referred  to  as  forming  the 
beginning  or  as  forming  the  end  of  the  portion  described  in  the 
description  or  citation. 


Session  and 
Chapter 
of  Act. 


17  &  18  Viet, 
c.  31. 

31  &  32  Viet, 
c.    119. 

36  &  37  Viet, 
c.  48. 


37  &  38  Viet, 
c.  40. 


Short  Title. 


The  Railway  and 

Canal    Traffic 

Act,  1854. 
The  Regulation 

of       Railways 

Act,  1868. 
The  Regulation 

of     Railways 

Act,  1873. 


The  Board  of 
Trade  Arbitra- 
tions, &c.,  Act, 
1874. 


Extent  of  Repeal. 


Section  four  and  section  five. 


Section  sixteen,  paragraph  two, 
from  "  The  provisions  of  "  to 
the  end  of  the  section. 

Section  three,  from  "  The  term 
'  superior  court '  "  to  the  end 
of  the  section,  section  four, 
section  eleven,  section  twelve, 
section  thirteen,  section 
twenty-one,  section  twenty- 
two,  section  twenty-three, 
section  twenty-four,  section 
twenty-five,  section  twenty- 
six  from  the  words  "  The 
Commissioners  may  review  " 
to  the  end  of  the  section, 
section  twenty-eight,  section 
twenty-nine,  section  thirty- 
four,  and  section  thirty-seven. 

Section  eight,  from  "  and  shall 
continue  in  force "  to 
"  expiration." 


ACCEPTANCE  of  Goods  by  Carrier, 
70 

Account  of  Charges,  Railway  Com- 
pany to  render,  244  ;  and  see  under 
Rates  and  Charges 

Act  of  God,  81-84 

,  Examples  of,  86 

,  Meaning  of,  82 

-,  Proof  of,  83 


of  King's  Enemy,  81,  85 


Action  to  Recover  Charges,  170 

Expenses,  171 

Actions  against  Carriers,  112 

Address  on  Parcels,  77 

Agent,  Delivery  to,  107 

Agent:    Carrier   as    Buyer's   Agent, 

113 
Agents  of  Railway  Companies  must 

not  be  preferred,  227 
Agreement  to  Construct  Sidings,  207 

to  Employ  Railway,  213 

Alighting  at  Stations,  39 
Alternative  Rates.    See  under  Goods, 

Carriage  of 

Amalgamated  Railways,  239 
Animals,  Carriage  of,  57-69,  60-67 

,  Conditions  as  to,  60-67,138 

Construction   of  Condi- 


tions, 65 


Reasonable      Facilities 

must  be  afforded,  60 
:  Just     and     Reasonable 

Conditions,  62 
;  Unreasonable  Conditions, 

64 

:  Declaration  of  Value,  61 

:  Defective  Fastenings,  68 

:   Duty  of  Consignee,  68 

:   Inherent  Vice,  66,  67 

:  Limitation    of    Railway 

Company's  Liability,  60,  138 

Under  Special  Contract, 


61,62 


,  Negligence  as  to,  65 

Obligations  of    Railway 


Company  to  carry,  58,  60,  66 
:  Wilful     Misconduct 


of 


Company's  Servants,  63 

:   Powers  of  Board  of  Agri- 
culture and  Fisheries,  58,  59 

— ,  Cruelty  to,  57 

— ,  Diseases  of,  58,  59 


Animals  :  Infected  Areas,  Transit  in, 

58 
:  Meaning  of   "  Captive  "   and 

"  Domestic  "  Animal,  57 
Appeals    from    Railway    and    Canal 

Commissioners,  276 
Appointed  Destination,  Meaning  of, 

176 

Apportionment  of  Through  Rates,  203 
Arbitrators,  Jurisdiction  of,  273 
Arrest  of  Passengers,  24 

on  Suspicion,  131 

Arrival  of  Goods :    Examination  by 

Consignee,  102 

,  Notice  of,  92 

Articles,  Meaning  of,  139 

BAILED  Article,  Property  in,  2 
Bailee,  Who  is  a,  2 

-,  Carrier's  Liability  as  a,  97 


Bailment,  Character  of,  2 

,  Contract  of,  1 

,  Essentials  to  a,  2 

,  Examples  of  a,  2 

for  Reward,  2 

,  Duty  of  Bailee,  4 

,  Gratuitous,  2 

,  Responsibility  of  Bailee,  3 

-,  Terms  of,  2 


Bailor,  Who  is  a,  1 

Bank  Notes,  Carrier's  Liability  for, 

118 

Bargemen  as  Carriers,  7,  1 1 
Bills  of  Exchange,  Carrier's  Liability 

as  to,  118 
Board  of  Agriculture  and  Fisheries, 

Powers  of,  as  to  Carriage  of  Ani- 
mals, 58,  59 
as  to  Carriage  of  Live  Poultry, 

57 
Board    of    Trade,    Appointment    of 

Arbitrators  by,  273 

,  Complaints  to,  268,  270 

:  Jurisdiction  as  to  Sidings, 

206 
:  Powers  as  regards  Undue 

Preference,  234 

Powers  as  regards  Rail- 


way Rates,  etc.,  250,  264,  277 
Breaking  the  Journey,  29 
Burden    of     Proof    in    Claims    for 

Damages,  107 
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Buyer  and  Seller,  Position  of,  1 12-1 15 
Bye-laws  of  Railway  Companies,  22, 
23 

as  to  Explosives,  72 

CABMEN,  Position  of,  7 

Cabs  at  Railway  Stations,  187,  229 

,  Conveyance  of  Luggage  to,5 1 ,52 

Canal,  Meaning  of,  183 

Boatmen,  11 

Companies,  Limitation  of  Lia- 
bility by,  137-163 

must  provide  Reasonable 


Facilities,  182 
;  and  see  under  Facilities 

for  Traffic 

,  Powers  of,  185 

Tolls,  249 


Captive  Animals,  Meaning  of,  57 
Carbide  of  Calcium,  Carriage  of,  74 
Carmen  as  Carriers,  7 
Carriage  by  Particular  Train,  96 

by  Sea.  117 

,  Conditions  of.    See  under  Con- 
ditions 

of  Animals.   See  under  Animals 

of  Explosives,  72,  73 

of  Goods.    See  under  Goods 

of  Passengers,  15-44 

of  Passenger's  Luggage,  45-52 

of  Returned  Empties,  152 

Carriages,  Disinfection  of,  18 

,  Examination  of,  17,  41 

Carriers,  Actions  against,  112 
, by,  170,  171 

by  Sea,  136 

:  Duty  to   carry   Goods.      See 

under  Goods 
:  Duty  to  warn  Passengers,  18 

Duty :  When    notice    to    stop 

received,  173 

Kinds  of,  6 

Liability  of,  as  Bailees,  97 
— ,  Commencement  of,  78 
— ,  Extent  of,  80,  81 
— ,  Limitation  of,  116-136 

must  accept  Goods,  70 

must  avoid  Perils,  83 

of  Passengers,  15,  16 

of  Passenger's  Luggage,  45-52 

:  Property  in  Goods  Carried,  171 

,  Responsibility  of  Gratuitous,  4 

,  Rights  and  Remedies  of,  164 

,  Who  are,  6 

Carriers  Act,  1830  :  74,  116  ;  and  see 

Table  of  Statutes 
, applies   to    Railway 

and  Canal  Companies,  137 


Carriers  Act,   1830, :  applies  to  Pas- 
senger's Luggage,  112 

, ,  does    not    apply    to 

Sea  Transit,  117 

, :  Articles    to    which 

Act  applies,  117 

, :  Application  to  Ac- 
cessories and  Packings,  119,  120 
:  Carrier    must   give 


Receipt,  125 
Value,  1*17,  120 


Declaration       of 
for    In- 


Demand 
creased  Charge,  122 

, ;  Duty  of  Receiving 

House  Keeper,  126 

, :  Felonious    Act    of 

Carrier's  Servant,  129,  130 

, :  Who  is  a  Servant  ? 

129-131 

;  Goods    negligently 


carried,  128 


bility,  117 


Limitation  of  Lia- 
by    Public 


Notice  prohibited,  131 
, :  by  Special 

Contract,  132-136 
, :  Meaning  of  "  Office, 

Warehouse,  or  Receiving  House," 

125 

;  of    "  Value," 


126 
, :  Notice  of  Increased 

Charge  to  be  exhibited,  121 

, :  Proof  of  Value,  121 

, :  Recovery     of     In- 
creased Charge,  122 
, :  Responsibility     of 

Carrier  for  Theft,  129,  130 
, ;  What  constitutes  a 

Loss,  127 
Carrying  Goods  upstairs  at  place  of 

delivery,  91 

on  Sunday,  8 

Cash  on  Delivery,  115 

Cattle,  Carriage  of,  57-69 

,  Liability  of  Railway  Company 

for  Loss,  138 
Chambers  of  Commerce,  Complaints 

by,  234,  270,  271 
Charges ;    and  see  under  Rates  and 

Charges 

,  Action  to  Recover,  170 

,  Lien  for,  164 

must  be  Reasonable,  78,  194, 237 

:  Payment  in  Advance,  78 


Cheap  Trains,  20,  21 
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Children  as  Passengers,  16,  20,  28 
China,  Carrier's  Liability  for,  119 
Choice  of  Routes,  228 
Classification  Tables  and  Schedules, 

250 

-,  Alteration  of,  251 
-,  Inspection  of,  254 
Cleansing  of  Trucks,  etc.,  58 
Cloakroom  must  be  provided,  53,  55, 

191 

:  Lien  for  Charges,  55 

,  Responsibility  for  Goods  in,  53 

,  Sunday  Opening  of,  56 

Tickets,  Conditions  on,  53-55 

Clocks,  Carrier's  Liability  for,  118 
Coaches,  Examination  of,  17 
Coach  Proprietors,  6,  11,  17 
Coal-drop,  Charges  for,  258 

Coins,    Gold    and    Silver,    Carrier's 

Liability  for,  117 
Collection   and   Delivery  of   Goods, 

Charges  for,  257 

,  Preference  as  to,  226 

Commercial  Travellers'  Samples,  51 
Common  Carriers,  10-14 

;  Bound  to  carry,  70 

,  Duties  of,  13 

:  Duty  to  carry,  134 

,  Evidence  of  being,  12 

:  Excuses   for   refusal   to 

carry,  70 

-,  Liability  of,  80,  81,  141 
;  Lien  for  Charges,  164 
must  carry  for  all,  10 
;  Profession  to  carry,  10 
,  Railway  Company  as,  66, 

137 

,  Who  are,  10,  14 

of  Animals,  Railway  as,  66 

Communication  between  Passengers 

and  Guards,  38 
Competing  Routes,  228 

Traders,  212 

Competition :     Effect    on    Railway 

Charges,  219 
Complaints  as  to  Increased  Rate,  268 

as  to  Undue  Preference,  233, 

234,  271 

to  Board  of  Trade,  268,  270 

to    Railway   and    Canal   Com- 
missioners, 270 

:  Who  may  complain,  277 

Conditions  as  to  General  Lien,  165 

as  to  Passenger's  Luggage,  50 

of  Carriage,  116 

of  Special  Contract,  135 

-,  Assent  to,  135 
-,  Notice  of,  135 


Conditions  on  Carriage  of  Animals, 
60-67,  138 

on  Cloakroom  Tickets,  53-55 

on  Passengers'  Tickets,  25-32, 

159 

,  Construction  of,  65,  143 

:  Knowledge  of  Consignor,  142 

must  be  just  and  reasonable,  143 

,  Examples  of  Reasonable,  143- 

145 
,  Examples  of  Unreasonable,  145- 

147 
Consideration  for  Special  Contract, 

133 

,  Valuable,  Meaning  of,  2 

Consignee  :  Cesser  of  Title  to  Goods, 

101 

,  Default  of,  99 

,  Delivery  to,  89 

:  Failure  to  accept  Goods,  91 

,  Rights  of.     See  under  Goods, 

Delivery  of 

should  examine  Goods,  102 

of  Animals,  Duty  of,  68 


Consignor's  knowledge  of  Conditions, 

142 
Construction  of  Conditions,  65,  143 

of  Special  Contract,  134 

Continuous  Line  of  Communication, 

198 
Contract  of  Bailment,  1-4 

of  Carriage :    By  whom  made, 

90,  114,  115 

vitiated  by  Fraud,  75 

Contributory  "Negligence  of  Passenger, 

16,36 

Corpse,  Conveyance  of,  19 
Countermanding  Delivery,  90 
Coupon  Tickets,  27 
Controlling  Authorities,  275-278 
Covered  Platforms,  192 
Crowds  at  Stations,  31 
Cruelty  to  Animals,  57 

DAMAGE  caused  by  Dangerous  Goods, 

71 
Damages  awarded  by  Railway  and 

Canal  Commissioners,  208,  232 

for  Delay,  33 

;  Burden  of  Proof,  107 

in  Delivering,  105 

of  Special  Goods,  106 

for   Delivering   Wrong   Goods, 

105 

for  Fatal  Accidents,  38 

for  Loss  of  Goods,  102-104 

for  Loss  of  Profits,  104 

for  Loss  of  Season,  110 
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Damages  for  Loss  to  Third  Party,  112 

for  Personal  Injury,  37 

for  Shock,  38 

for  Undue  Preference,  230-232 

Dangerous  Articles  must  not  be  taken 

into  Railway  Carriages,  43 

Goods,  Carriage  of,  71 

,  Damage  caused  by,  71 

Dark  Platforms,  etc.,  40 
Declaration  as  to  Valuable  Articles, 

117,  120 

as  to  Value  of  Animals,  61 

binds  Consignor,  but  not  Car- 
rier, 121 

• as  to  Goods  tendered  for  Car- 
riage, 242 

Default,  Meaning  of,  139 

Defective  Fastenings  for  Animals,  68 

of  Doors  and  Windows,  41- 

43 

Defrauding  Railway  Company,  21,  24 

Delay,  Damages  for,  33 

in  Delivery,  Damages  for,  105 

in    deli vering   Goods,    92,    93 ; 

and  see  under  Goods,  Delivery  of 

of  Trains,  31 

owing  to  Strike,  93 

Delivery.    See  under  Goods,  Delivery 

of 

at  Carrier's  Office,  91 

by  Railway  Company,  91 

,  Delay  in,  92,  93  ;  and  see  under 

Goods,  Delivery  of 

of  Goods  to  Carrier,  79 

as  Agent  for  Buyer, 


113 


112 


to  Agent,  101 

to  Consignee,  89 

to  Wrong  Person,  89 

under  Sale  of  Goods  Act, 


of  Luggage,  51 

Demurrage  for  Detention  of  Trucks, 

157,  257,  260 

Detention  of  Passengers,  24 
of  Traders'   Trucks,  157,  257, 

260 

Deviation,  80,  93,  95 
Disclosure  of  Contents  of  Parcel,  74,  75 
Diseases  of  Animals  Acts  and  Orders, 

58,59 
Disinfection  of  Carriages,  18 

of  Trucks,  58 

Disputes  as  to  Railway  Rates  and 

Charges  :   How  settled,  273 
Distance  :  How  calculated,  263 
Dock  Company,  Complaint  by,  235 
-,  Position  of,  183 


Document  of  Title,  Meaning  of,  180 
Dog  slipping  Collar,  68 
Dogs  at  Stations,  36 
Domestic  Animals,  Meaning  of,  57 
Doors  of  Railway  Carriages,  41 
Double  Line  :  When  ordered,  194 
Drunken  Passengers,  20 
Duties  of  a  Common  Carrier,  13 
Duty  to  Carry,  79,  134 

EARTHQUAKE,  Loss  caused  by,  84 
Empty  Trucks,  Return  of,  261 
Engravings,  Carrier's  Liability  for,  118 
Equality    of    Charges.        See    under 

Undue  Preference 
Evidence  of  Special  Contract,  133 
Excessive  Charges,  194 
Excursion  Tickets,  34 
Excuses  for  Refusal  to  Carry,  70 
Expenses  of  Protecting  Goods,  171 
Explosives  :  Carriage  by  Railway,  72, 

73 

FACILITIES  for  Alighting  from  Trains, 

39 
for   Traffic :  Animals,   Carriage 

of.    See  under  Animals 

Cabs  at  Stations,  187 
Cloakrooms,  191 
Connecting  Trains,  193 
Continuous  Lines  of  Com- 

municat  on,  198 

Covered  Platforms,  192 
Damages   for   failure   to 


provide, 


207, 208 


Delivery  of  Goods,  191 
Double  Lines,  194 

,  Duty  to  provide,  182 

:  Duty     not     affected     by 

Agreement,  184 

Effect  of  Special  Act,  185 
Excessive  Charges,  194 
Fares  and  Charges,  192 
Inequality  of  Charges,  193 
Lavatory      accommoda- 
tion, 191 


188 


184, 185 
pany,  188 


Matters  to  be  considered, 

Meaning    of     "  Canal," 
"  Railway,"  and  "  Traffic,"  183 

Nature  of  the  Obligation, 


Onerous  Burden  on  Com- 

I 

Opening  Closed  Line,  190 

Orders  made  in  Interests 


of  Public,  186 

Passenger  Traffic,  191 
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Facilities  for  Traffic  :  Platforms,  189, 
192 

Private  Sidings,  204-207 
Reasonable  Facilities,  189 

Route,  207 

Refreshment  Rooms,  191 
,  Remedy  for  failure  to  pro- 
vide, 20  ,  208 

Running  Powers,  196 
Sidings  and  Branch  Lines, 


204-207 


194 


Trains,  201,  202 


tions,  193 


Stations,  189 

Structural  Alterations,  190 
Sufficiency  of  Trains,  193, 

Through  Passenger 


Traffic  and  Through 
Rates,  196,  198 

Trains  stopping  at  Sta- 


Unreasonable  Cost,  189 

facilities,  189 
Failure  of  Consignee  to  accept  Goods, 
91 

to  pay  Tolls,  241 

Fair  Alternative,  Offer  of,  150 
Fares  to  be  printed  on  Tickets,  23 

List  to  be  exhibited,  20 

need  not  be  equal,  192,  193 

,  Travelling,    without    Payment 

of,  21,  22 

Fatal  Accident,  Damages  for,  38 
Felonious  Acts  of  Carrier's  Servant, 

141 

Ferryman,  Duty  of,  12 
Fire,  Loss  caused  by,  82,  84 
Flood,  Loss  caused  by,  84 
Fog,  Accidents  due  to,  40 

not  an  act  of  God,  84 

Food  and  Water  for  Animals  on  Rail- 
way, 58,  59 

Foreign  Contracts,  Law  governing, 
22 

Forwarding  Agents  :  When  Carriers, 
13 

Fraud  of  Bailee,  5 

by  Owner  of  Goods,  74,  75 

on  Railway  Company,  243 

Free  Passengers'  Luggage,  45,  51 
Frost,  Loss  caused  by,  84 
Fruit,  Deterioration  of,  86 

Full  Train  Loads,  Rates  for,  211,  225 

Furniture  Removers,  6 

Furs,  Carrier's  Liability  for,  119 

GENERAL  Lien,  Conditions  as  to,  165 
-,  When  Carrier  has,  164 


Geographical    Position  :     Effect    on 

Railway  Rates,  220 
Glass,  Carrier's  Liability  for,  1 19 
God,  Act  of.    See  under  Act  of  God 
Gold,  Carrier's  Liability  for,  117 

:  Loss  from  Ship,  158 

Goods,  Carriage  of,  70,  et  seq. 

:  Carrier  bound  to  accept 

goods,  70 

• :  must  take  precau- 
tions, 83 

:  Commencement     of 

Carrier's  liability,  78 

:  Dangerous  Goods,  71 

:  Delivery  to  Carrier,  79 

:  Deviation,  80,  93,  95 

Duty  to  carry  safely,  79 
Excuses    for    refusal    to 
carry,  70-71 

:  Explosives,  72,  73 

:  Fire,  Loss  by,  82 

Improper  Packing,  77,  87 
Information  as   to   Con- 


tents of  Package,  74 

:  Inherent  Defect  of  Goods, 


86 

Insufficient  Address,  77 
Liability  of  Carrier,  80,81 
Loss  by  Act  of  God,  80-84 
Loss    owing    to     King's 

Enemies,  80,  85 

:  Packed  Parcels,  74 

:  Payment  of  Charges,  78 

:  Petroleum,  74 

:  Profession  to  carry,  71 

:  Route,  79 

:  Unfit  Goods,  71 

:  Unsafe  Conditions,  71 

Valuable  Goods,  74  ;  and 


see  under  Carriers  Act 
,  Delivery    of  :     Action    against 

Carrier,  112 

Burden  of  Proof,  107 
Carriage    by    particular 


Train,  96 
Bailee,  97 


bility,  100 


Carrier's      Liability     as 

Cash  on  Delivery,  115 
Cesser  of  Carrier's  Lia- 


amine,  102 


Consignee     should     ex- 


livery,  90 


Consignee's  right  to  De- 


101 


livery,  90 


Cost  of  protecting  Goods, 
Countermanding         De- 
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Goods,  Carriage    of :    Damages     for 

Delay,  105,  108 
, :  for  Loss,   102-104, 

110 

• :  Delay  in  Delivery,  92,94, 


98 
95' 


Company,  91 


owing  toDeviation, 
Delivery     by     Railway 


105 


of   Wrong   Goods, 


191 


pose, 


106 


for,  110 


Duty  of  Carrier,  89,  94 
Facilities    for    Delivery, 

Goods   for   special   pur- 
Improper  Packing,  110 
Inherent  Defect,  111 
Intercepting  Goods,  176 
Loss  of  Season,  Damages 


Marketable  Goods,  108 

— , :  Misdelivery     owing     to 

Wrong  Address,  100 

— , :  Missing  Connection,  95 

Notice  of  Arrival,  92 

of  non-delivery  96 

Place  of  Delivery,  91 
Perishable  Goods,  100 
Right  of  Holder  of  Docu- 


ments of  Title,  179,  180 
— , :  Sale    of    Goods 


Act- 
Provisions  as  to  Delivery,  112 
:  Special  Directions  to  De- 
liver, 86,  87,  91 

Stoppage     in     transitu, 


Effect  of,  173 

:  Third  -  Party  Damages, 


112 


Traveller's  Samples,  108 
Undelivered  Goods,  96 

:  Unavoidable  Delay,  93 

:  Warehoused  Goods,  100 

by  Passenger  Train,  152 

for  Shipment,  Rate  on,  218 

insufficiently  Addressed,  77 

not  fit  for  Carriage,  71 

not  properly  packed,  77,  110 

of   same   description,    Meaning 


of,  214 

Yards,  Admission  to,  226 


Government  Control  of  Railways,  21, 

235 
Gratuitous  Bailment,  3 

Passengers,  16 

Services  by  Railway  Company, 

217 


Gross  Negligence,  Meaning  of,  3 
Grouping  and  Group  Rates  :   Appro- 
val of  Group  Rate,  224 

:  Fixing  Group  Rates, 


223 

:  Power  to  Group,  222 

:  Private  Sidings,  224 

when  justified,  223 

Gunpowder,  Carriage  of,  73 

HACKNEY  Coachmen,  7 

Harbour  and  Dock  Authorities  :  Com- 
plaints as  to  Undue  Preference,  235, 
276 

Haulage  of  Trucks,  155,  241 

Horses,  Carriage  of,  60,  61 

:  Liability  of  Railway  Company 

for  Loss,  138 

Hotel  Porters  at  Stations,  44 

ICE,  Accidents  due  to,  41 
Identification,  Doctrine  of,  16 
Improper  Packing,  48,   77,  87,    110, 

111 
Increase  of  Rates,  265-269 

,  Complaint  of,  268 

,  Notice  of,  265 

when  justified,  265 

due  to  Cost  of  Working,  267 

Inequality  of  Charges  :    When  Com- 
missioners may  interfere,  193 
Infant  Passengers,  16,  20,  28 
Infected  Areas,  Transit  of  Animals 

in,  58 
Infectious  Diseases  :    Notification  to 

Carrier,  18 

Information  as  to  Contents  of  Pack- 
age, 74 

Inherent  Defect  of  Goods,  Loss  owing 
to,  86,  110,  111 

Vice  of  Animals,  66,  67 

Injunction  to  restrain  Undue  Pre- 
ference, 234 

Insolvent,  Meaning  of,  174 
Inspection  of  Rate  Books,  245 
Insufficiently  addressed  Packages,  77 
Insurance  by  Carrier,  172 
Intermediate  and  Ultimate  Destina- 
tions, 177 
Invitation  to  Alight,  39 

JEWELLERY,  Carrier's  Liability  for, 

118 

:  Loss  from  Ship,  158 

Joint  Owners,  Actions  by,  115 
Jurisdiction  of  Arbitrators,  273 
:  Board  of  Trade,  206,  234, 

250,  264,  268,  270,  273,  277 
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Jurisdiction  of  Railway  and  Canal 
Commissioners,  183,  184,  190,  194, 
195,  203,  205.  208,  215,  234,  268, 
270,  275,  276 

KING'S  Enemies,  Loss  owing  to  Acts 
of,  81,  85 

LABEL,  Notice  by,  107 

Lace,  Carrier's  Liability  for,  119 

Latent    Defects,    Accidents    arising 

from,  16 
Lavatories  at  Railway  Stations,  44, 

191 

Leaking  Cask,  Loss  from,  86,  88 
Left  Luggage  Offices,  53-56  ;  and  see 

under  Cloakrooms 
Level  Crossings,  37 
Liability  of  Carrier  at  Common  Law, 

80 
,  Cesser  of,    100;    and  see 

under  Limitation  of  Liability 
Lien  of  Carrier  for  Charges,  164-166, 

168,  179 

,  Exercise  of,  168 

,  Extent  of,  166 

for  Cloakroom  Charges,  55 

for  Expenses,  102 

,  Loss  of,  170 

on  Passenger's  Luggage,  167 

,  Sale  of  Goods  under,  168 

Lightermen,  7,  11 

Lightning,  Loss  caused  by,  82,  84 
Limitation  of  Carrier's  Liability,  116 
by  Public  Notice  pro- 
hibited, 131 

by  Railway  and 

Canal  Companies,  137-163 

for  Animals,  60,  138 
on  Carriage  by  Sea, 


136,  157-160 
132 


by  Special  Contract, 

for  Passenger's  Lug- 
gage, 51 

Liquid  Metal  Polish  as  dangerous 
goods,  73 

List  of  Fares  to  be  exhibited,  20 

of  Tolls  to  be  exhibited,  240,  24 1 

Lock-out,  Delay  owing  to,  93 
Looking  Out  of  Window,  41 

Loss  of  Profits,  Damages  for,  104 

of  Season,  Damages  for,  110 

under  Carriers  Act,  1830,  What 

constitutes  a,  127 

Lost  Goods,  5 

Lower  Rate :  When  justified  by 
necessity,  217 


Luggage  by  Train.     See  Passenger's 

Luggage 
left  at  Station,  52 


MAILS,  Carriage  of,  21 
Maps,  Carrier's  Liability  for,  118 
Maximum  Rates,  237,  250-264  ;   and 
see  under  Rates  and  Charges 

are  for  Goods  Traffic  only, 


252 


-.Meaning  of,  251,  255 
when  applicable,  253 


Mercantile  Agent,  Meaning  of,  180 
Merchandise  as  Passenger's  Luggage, 

49 
Merchant  Shipping  Acts,  Limitation 

of  Liability  under,  158 
Milestones  on  Railway,  240,  241 
•,  Penalty  for  Damaging,  240 


Missing  Connection,  95,  193 

NEGLIGENCE  of  Carrier,  128 

of  Passenger,  36 

of  Railway  Company,  34 

of  Third  Parties,  35 

,  Proof  of,  36 

,  Contributory,  16 

,  Gross,  3 

Non-carrying  Company,  201 
Notice  of  Arrival  of  Goods,  92 

of  Conditions,  26 

of     Increased     Charges     under 

Carriers  Act,  121 

of  Increase  of  Rates,  265 

of  Non-delivery  of  Goods,  96 

OBSTRUCTION  on  Platform,  41 
Obtaining    Documents    of    Title   to 

Goods,  Effect  of,  179 
Office,  Meaning  of,  125 
Omnibuses  at  Stations,  229 
Opening  Parcel,  Power  of  Railway 

Company  as  to,  73 
Overcharges,  Recovery  of,  230 
Overcrowding,  31 

Animals,  57,  64 

Overshooting  Platforms,  39,  40 
Owner's  Risk,  147 

PACKED  Parcels,  75 
Packing,  Improper,  77 

of  Passenger's  Luggage,  48 

Paintings,  Carrier's  Liability  for,  118 
,  Meaning  of,  118 

Parcels,  Dangerous,  43 

:  Information  as  to  Contents,  74 

:  Right  to  require  Opening,  73 

Particular  Lien,  164 
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Passengers     by     Railway  :      Break- 
ing the  Journey,  29 

Carriage  Doors  and  Win- 
dows, 4 

Cheap  Trains,  20 
Children  as,  20,  28 

Communication  between 
Passeng  rs  and  Guards,  38 

Conditions    on    Tickets, 


25-29 


dents,  3 


37 


for  Delay,  33 
•  for  Dangerous  Arti- 
cles in  Carriages,  43 

Darkness  and  Fog,  40 
Delay  of,  31,  33 
Detention  of,  24 
Drunken  Persons,  20 
Duty  of   Railway   Com- 


pany to 


41 


23,  24 


41 


31 


Damages  for  Fatal  Acci- 
for  Personal  Injury, 


afford  facilities,  20 

Facilities    for    Alighting 
from  Trains,  39 

Fares,  20 

Invitation  to  Alight,  39 

Lavatory     Accommoda- 


tion, 44 

Luggage.         See     under 
Passeng  r's  Luggage 

Obstruction  on  Platform, 


Overcrowding,  31 
Removal  of   Passengers, 
[37 
of  Trespassers,  20, 


Safety  of   Platforms,  38, 

Season  Tickets,  28 
Slamming  Doors,  42 
Through  Tickets,  29 
Ticket  as  contract,  23 
Undue  Preference  of,  229 
Unpunctuality  of  Trains, 

Workmen's  Trains,  20 
-,  Carriers  of,  15 

-, ,  Duties  of,  15 

-,  Degree   of   care   required 


from,  16 

Passenger's  Luggage  :  Application  of 
Carriers  Act,  120 

:  Conditions  as  to  Luggage, 


50 


52 


Conveyance  of,  45 
Delivery  to  Passenger,  5 1 , 


Passenger's    Luggage :      Free      Pas- 
sengers, 51 

,    Lien  on,  167 

,    Limitation    of  Liability, 

50,  51, 120 

:  Luggage  in  Compartment, 

:  on  Cabs,  52         [46 

,    Method  of  Packing,  48 

Meaning  of  Personal  Lug- 


gage, 47 


ing  of,  47 

-,  Railway 


Merchandise  as,  49 
Personal  Control  of,  47 
Personal  Luggage,  Mean- 


Company's    re- 
sponsibility for,  50 

Statutory  Regulations,  52 


Passenger  Railway,  What  is  not  a,  206 

Passenger's  Risk,  28 

Passenger  Train,  Carriage  of  Goods 

by,  152 

:  Through  Trains,  201 

Payment  in  Advance,  Carrier's  Right 

to,  78,  160 
Perishable  Goods,  Delay  of,  109 

,  Deterioration  of,  86 

,  Sale  of  Undelivered,  100 

,  Special  Contract  as  to,  135 

Personal  Injury,  Damages  for,  37 

Luggage,  What  is,  47 

Person  interested,  Meaning  of,  246 
Petroleum,  Carriage  of,  74 
Pictures   and   Picture   Frames,   Car- 
rier's Liability  for,  118,  119 

Pigs,  Carriage  of,  57-69 

Place  of  Delivery,  91 

Plate  and  Plated  Articles,  Carrier's 

Liability  for,  119 
Platforms,  Obstructions  on,  41 

,  Safety  of,  38 

,  Trains  overshooting,  39,  40 

,  Unlighted,  36 

,  When  should  be  covered,  192 

Police,  Carriage  of,  21 

Port  of  London  Authority :    When 

deemed  to  be  a  Railway  Company, 

198 
Porters  and  Luggage,  46-52 

slamming  Doors,  42 

Postal  Facilities  on  Railway,  21 

Poultry,  Carriage  of  Live,  57 

Power  of  Railway  Company  to  vary 

Rates,  238 
Precious   Stones,    Carrier's   Liability 

for,  118 

:  Loss  from  Ship,  158 

Preference  must  not  be  given.     See 

under  Undue  Preference 
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Preferential   Rate  :    When   justified. 

See  under  Undue  Preference 
Private  Carriers,  6 

,  Obligations  of,  8 

Railways,  Position  of,  208 

Sidings, Agreement  to  Construct, 

207 


-,  Charges  for,  257,  258 

,  Group  Rates  on,  224 

:  Junctions  to  be  safe  and 

convenient,  206 

Jurisdiction  of  Board  of 


Trade,  206 

:  of      Railway     and 

Canal  Commissioners,  205 

,  Obligation  to  connect,  204 

on  Passenger  Railway,  206 

,  Railway  Company  discon- 
necting, 206 

,  Rebates  in  respect  of,  258 

,  Refusal   to   Haul   Trucks 


from,  207 


When  an  Undue  Prefer- 
ence, 219 

:  When  connection  will  not 

be  ordered,  206,  207 
Procedure  of  Railway  and  Canal  Com- 
mission, 276 

Profession  to  Carry,  10,  71 
Proof  of  Value  of  Animals,  138 

under  Carriers  Act,  121 

Property  in  Bailed  Articles,  2 

in  Goods,  When  passes,  111-115 

Proper  Vice  in  Animals,  66,  67 
Protecting  Goods,  Expenses  of,  101 
Publication  of  Rates,  247 

Public  Bodies,  Complaints  by,  270, 
271 

Conveyances,     Infectious    Dis- 
ease and,  18 

RAGS  :  Heating  in  Transit,  87 
Railway   and   Canal   Commissioners, 
Appeals  from,  276 

-,  Complaints   to,   270, 


277 


Constitution,  275 
Discretion  as  to  Un- 


due Preference,  216 

Enforcement 


of 


Orders,  272 

,  Jurisdiction  of,   183, 

184,  190,   194,  195,  203,  205,  208, 
215,  234,  268,  270,  275,  276 

,  Powers  of,  275 

to      award 


Damages,  208,  232,  272 
=*-= ,  Procedure  of,  276 


Railway  and  Canal  Commissioners, 
Who  may  complain  to,  277 

Traffic  Acts.  See  Table  of 

Statutes 

Clauses  Consolidation  Act,  1845. 

See  Table  of  Statutes 

Regulation  Acts.    See  Table  of 

Statutes 

Company  as  an  Agent,  160 

as   Common    Carrier,    66, 


137 


55 


Goods,  91 
Animals 


141 
137-163 


as  Carrier  of  Explosives,  73 
as  Landowner,  221 
Bye-laws  of,  22 
Defrauding,  21 
Duty  as   to   Cloakrooms, 


as  to   Delivery   of 


138 

242 


Liability  on  Carriage  of 

138 

for    Stolen   Goods, 

Limitation   of   Liability, 

by  Special  Contract, 

may    demand  particulars, 

must  not  prefer  itself  or  iti 

Agents,  225,  227 
must    provide    reasonable 

facilities,     182  ;      and    see     under 

Facilities  for  Traffic 
must    make    Returns    of 

Charges,  250 
must     provide     sufficient 

Rolling  Stock,  155 
must   render   Account   of 

Charges,  244 

not  Responsible  for  Negli- 
gence of  Third  Parties,  35 

,  Powers  of,  185 

-,  Powers  to  Charge,  237 

to  alter  Rates,  209 
-,  Responsibility  of,  17,  137- 


163 

:  for  Passenger's  Lug- 
gage, 45-52 

Constable,  Arrest  by,  131 

,  Meaning  of,  183 

,  Government  Control  of,  21 

Passengers.       See    under    Pas- 
sengers by  Railway 

,  Undue  Preference  of,  229 


Premises,  Control  of,  44 

,  Safety  of,  34 

Stations,  Cabs  at,  187 
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Railway  Stations,  Hotel  Porters  at,  44 
Railways  (Private  Sidings)  Act,  1904, 

205 

Rain,  Loss  caused  by,  84 
Rates  and  Charges  :    Accounts  to  be 
rendered,  244,  254 

:  Aggregate  Quantities,  264 

:  Amalgamated  Railways, 

239 

:  Board  of  Trade  to  make 

Rules,  264 

:  Canal  Tolls,  249 

:  Classification,  250,  251 
:  Complaints  and  Disputes, 
270-274 

:  Dangerous  Goods,  73 

:  Distance  —  How     calcu- 
lated, 263 

:  Distinguishing    Charges, 


246,  247 


:  Exceptional  Services,  264 
Failure  to  declare  Goods 


—Penalty,  242 

:  to  keep  Rate  Books 

— Penalty,  248 

to  Pay  Tolls,  241 
:  Increase  of  Rates,  265- 
269 

:  List  of  Tolls  to  be  ex- 
hibited, 240,  241 

:  Maximum  Rates,  250-64 
:  Nature  and  Quantity  of 


Goods  to  be  declared,  242 

— :  Powers  of  Company  to 

charge,  237 

:  Power  to  vary  Charges, 


238 


Private  Sidings,  258 
Publication  of  Rates,  247 
Rate  Books  to  be  kept, 


-,  Inspection  of, 


for,  262 


Schedules  of  Rates,  250, 

Service  Terminals,  256 
Short    Distances,    Rates 

:  Special  Services,  Charges 
for,  252,  257 

:  Station  Terminals,  256 

:  Stone,  Carriage  of,  264 

:  Terminal  Charges,  256 

:  Timber,  Carriage  of,  264 

:  Through  Traffic,  249 

:  Tolls  in  respect  of  Run- 
ning Powers,  237 
:  ,  Meaning  of,  238 


Rates  and  Charges  :  Traders'  Empty 
Trucks,  261 

Transhipment     Charges, 


261 


263 


Truck  Loads,  263 
Unauthorised   Tolls   not 
to  be  taken,  240 

Use  of  Trucks,  261 
Weight — How  Measured, 


239 


Withdrawal  of  Rate,  247 
Working   Arrangements, 


Rate  Books  to  be  kept  at  Stations, 
244,  247 

,  Inspection  of,  245,  267 

-,  Penalty  for  failure  to  keep, 


248 

Rats,  Loss  caused  by,  82,  84 
Reasonable    Conditions,    What    are, 

143-145 

Facilities.     See  under  Animals 


and  Facilities  for  Traffic 

Sum,  Meaning  of,  273 

Rebates  on  Sidings'  Charges,  258 
Receipt  under  Carriers  Act,  125 
Receiving  House,  Meaning  of,  125 
Keeper,  Duty  of,  126 

Office,  Goods  at,  78 

Refreshment     Rooms    at     Stations, 

191 
Refusal  to  Haul  Trucks,  207 

to  show  Rate  Book,  249 

Remedies  for  Undue  Preference,  230- 

233 

Removal  of  Passengers,  23,  24 
Responsibility  of  Gratuitous  Bailee,  3 
Returned  Empties,  Carriage  of,  152 
Return  Tickets  not  obligatory,  192 
Reward,  Meaning  of,  2 
Rioters,  Loss  caused  by,  82,  85 
Route  of  Carrier,  79,  201  ;    and  see 

under  Deviation 
Running  Powers,  196,  237 

SAFETY  of  Railway  Premises,  34,  38 
Sale  of  Goods  Act,  1893.  See  Table  of 
Statutes 

Provisions    as 


to  delivery,  112 


as     to 


stoppage  in  transitu,  173-176 
Sale    to    defray    Charges,    168, 

242 

of  Perishable  Goods,  98 

Same  Journey,  Meaning  of,  213 
Samples  as  Luggage,  51 
,  Loss  of,  106,  108 


169, 
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Sea  Carriage,  136,  221,  222 
:  Limiting  Liability,  157- 

160 

,  Rate  Books  as  to,  247 

Season,  Damages  for  Loss  of,  110 
Season  Tickets,  28 
Seat,  Right  of  Passenger  to,  15 
Securities  for  Money,  Carrier's  Lia- 
bility for,  118 

Seeing  Friends  off  by  Train,  37 
Servant,  Carrier's  responsibility  for 

Theft  by,  129,  130,  141 
Servant's  Luggage,  45 
Service  Terminals,  256 
Sheep,  Carriage  of,  57-69 
Ship,  Delay  of,  108 
Shock,  Injuries  caused  by,  38 
Short  Distances,  Minimum  Rates  for, 

262 

Sidings.    See  under  Private  Sidings 
Silks,  Carrier's  Liability  for,  119 

,  Meaning  of,  119 

Silver,  Carrier's  Liability  for,  117 

:  Loss  from  Ship,  158 

Similar  Circumstances,  Meaning  of, 

214 

Slamming  Railway  Carriage  Doors,  42 
Snowstorm,  Loss  caused  by,  84 
Sparks  from  Engine,  Injury  caused 

by,  34 
Special  Contract  as  to  Carriage  of 

Animals,  61,  62 
as  to  Liability  for  Loss, 

132-136 
by    Railway    and    Canal 

Companies,  138 

,  Conditions  of,  135 

-,  Consideration  for,  133 
-,  Construction  of,  134 
Evidence  of,  133 


—  Directions  as   to  Delivery,  86, 
87,  91 

—  Purpose,  Goods  for,  106 
Services,  Charges  for,  252,  257, 


264 

Stamps,  Carrier's  Liability  for,  118 
Stations,  Luggage  left  at,  52 

,  Safety  of,  38-41 

,  Sidings  at,  206 

Station  Terminals,  256 

Steamships,  Undue  Preference  as  to, 

221 

Stone  :  Charge  for  Carriage,  264 
Stoppage  in  transitu,  173-181 
:  Appointed    Destination, 

Meaning  of,  176 

Commencement  and  End 


of  Transit,  175 


Stoppage  in  transitu  :  Duty  of  Carrier 
173,  179 

•,  Effect  of  Sale  of  Goods  on, 


180,  181 


of,  on  Lien,  179 

How  right  exercised,  178 
Insolvent,  Meaning  of ,  1 74 
Intercepting  Goods,  176 
Intermediate    and    Ulti- 
mate Destinations,  177 

Re-delivery  of  Goods,  179 
Right  to  stop,  173 

how  lost,  178 

Sale  of  Goods  Act,  Pro- 
visions of,  173-176 

Unpaid   Seller,   Meaning 
of,  174 

When  Goods  are  in  tran- 
sit, 174 

Storms,  Loss  caused  by,  84 

Strike,  Delay  owing  to,  93 

Sunday,  Carrying  on,  8 

:  Opening  of  Cloakroom,  56 

,  Trains  on,  9 

TEMPEST,  Loss  caused  by,  84 
Terminal  Charges,  256 
Theft,  Responsibility  of  Carrier  for, 
5,  82,  129,  130 

by  Carrier's  Servant,  141 


Third-party  Damages,  112 
Through  Booking,  Meaning  of,  200 

Bookings  of  Goods,  154 

Passenger  Trains,  201 

Rates,  196,  201 

,  Apportionment  of,  203 

•,  Procedure   for    obtaining, 


202 


When  reasonable,  197 


161 


Tickets,  29 

Traffic,  196,  198,  249 

-,  Liability    of     Companies, 


182 
177 


-,  Statutory  Provisions  as  to, 
- :  Ultimate       Destination, 


Tickets  for  Railway  Passengers,  23 

,  Conditions  on,  23, 1 59 

,  Production  of,  23 

Timber,  Carriage  of,  264 
Title-deeds,  Carrier's  Liability  for.l  18 
Toll,  Meaning  of,  169,  210,  238,  243 

or  Rate,  Test  whether,  239 

Toll-board,  Penalty  f or  Damaging,240 
Tolls,  Declaration  as  to  Nature  of 

Goods,  242 
,  Failure  to  Pay,  241 
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Tolls  in  respect  of  Running  Powers, 
237 

List  to  be  exhibited,  240,  241 

must  be  charged  equally,  209 

,  Powers  to  alter,  209 

:  Recovery  by  Action,  242 

:  Unauthorised  Tolls  not  to  be 

taken,  240 

Traffic,  Meaning  of,  183 
Trains,  Delay  of,  31 

must  be  sufficient,  193 

on  Sunday,  9 

overshooting  Platforms,  39,  40 

• :  Unpunctuality ,  3 1 

Transfer  Charges,  261 

Transit,  Commencement  and  End  of, 

175 

,  When  Goods  are  in,  174 

Traveller's  Samples,  Loss  of,  108 
Trespassers,  Removal  of,  20,  23 

,  Injury  to,  37 

Trinkets,  Carrier's  Liability  for,  1 18 

,  Meaning  of,  118 

Troop  Trains,  21 

Trucks,  Charges  for  Use  of,  261 

:  Demurrage     and     Detention, 

260 

,  Examination  of,  156 

:  Haulage  for  Customers,  155 

-,  Lien  on,  169 


,  Refusal  to  Haul,  207 

ULTIMATE    Destination    of    Through 

Traffic,  177 

Unavoidable  Delay,  93 
Undelivered  Goods,  96 
Undue  Preference,  182,  209-236 

:  A  question  of  fact,  217 

,  Action  for   Damages  not 

maintainable,  231 
• :  Agreement     to     employ 

Railway,  213 

:  Cabs  at  Stations,  229 

:  Choice  of  Routes,  228 

:  Collection  of  Goods,  226 

:  Commissioners      may 

award  Damages,  232 

:  Competition,  219 

:  Competing  Traders,  212 

,  Complaint  of,  233 

• , ,  by     Chambers      of 

Commerce,  234 

,  by  Dock  Company, 


235 
ties,  234 


234 


-,  by    Local    Authori- 
-,  by    Public    Bodies, 


sioners, 


Undue  Preference  :  Conditions  as  to 
Equality  of  Charges,  213 

Discretion    of    Commis- 
216 

Effect  of  Special  Act,  231 
Foreign  Contracts,  222 
Geographical  advantage, 

Goods  carried  at  less  cost, 


220 


218 


214 


for  Shipment,  218 
of  same  description, 


Gratuitous  Services,  217 
Grouping      and     Group 
Rates,  222-225.    See  under  Group- 
ing 

,  Injunction  to  restrain,  234 

:  Jurisdiction   of   Commis- 
sioners, 234 

matters  to  be  considered, 


215,  228 


217 


prefer  itself,  225 


229 


nor  its  Agents, 

nor  individual 
or  classes,  209 

Reduced    Rate    for    full 


of,  203 


Meaning 


182,  209 


Meaning  of,  210 
Necessity  for  Low  Rate, 

Passenger  Traffic,  229 
Private  Sidings,  219 
Railway  Company  not  to 


loads,  225 

,  Remedies  for,  230 

Same  Journey,  Meaning 


Security  for  Costs,  235 
Similar      Circumstances, 
of,  214 
Statutory      Regulations, 


210 


to  Carriage,  221 

Steamships,  221 


relative    only 


,  When  Lower  Rate  justified, 

211 

Unpacked  Goods,  152 
Unpaid  Seller,  Meaning  of,  174 

:  Right  to  stop  Goods,  173 


and  see  under  Stoppage  in  transiiu. 
Unpunctual  Trains,  31 
Unreasonable  Conditions  of  Carriage, 

145, 146 

VALUABLE  Consideration,  Meaning  of, 
2 
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Valuables,  Carriage  of,  74,  116-136 

, .  by  Sea,  158,159 

Value,  Declaration  of,  116,  120 

,  Meaning  of,  126 

.Proof  of,  121,  138 

Vehicles,  Disinfection  of,  18 

must  be  sound  and  suitable,  1 7 

WAITING-ROOMS  at  Stations,  192 
Warehoused  Goods,  Loss  of,  100 
Warehousemen,  12,  13 

— ,  Railway  Company  as,  53 
Watches,  Carrier's  Liability  for,  1 18 

:  Loss  from  Ship,  158 

Water,  Loss  caused  by,  82 


Weighing,  Charges  for,  257 
Weight :  How  ascertained,  263 
Wharfingers,  12 

Wharfs,  Charges  for  Services  at,  258 
Wilful  Misconduct  of  Carrier,  148 

,  Proof  of,  149 

Windows  of  Railway  Carriages,  41-43 
Withdrawal  of  Rate,  247 
Wool :  Carriage  from  Ship,  12 
Working  Arrangements  between  Rail- 
way Companies,  239 
Workmen's  Trains,  20 
Writings,  Carrier's  Liability  for,  118 
Wrong  Address,  Misdelivery  owing  to, 
100 
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BOOK-KEEPING  AND  ACCOUNTS 

ADVANCED  ACCOUNTS.  A  Manual  of  Advanced  Book-keeping  and 
Accountancy  for  Accountants,  Book-keepers  and  Business  Men.  Edited 
by  ROGER  N.  CARTER,  M.Com.,  F.C.A.,  Lecturer  on  Accounting  at  the 
University  of  Manchester.  In  demy  8vo,  cloth  gilt,  988  pp.,  5s.  net. 

AUDITING,  ACCOUNTING  AND  BANKING.  By  FRANK  DOWLER,  A.C.A., 
and  E.  MARDINOR  HARRIS,  Associate  of  the  Institute  of  Bankers.  In 
demy  8vo,  cloth  gilt,  328  pp.,  5s.  net. 

THE  PRINCIPLES  OF  AUDITING.  A  Practical  Manual  for  Advanced 
Students  and  Practitioners.  By  F.  R.  M.  DE  PAULA  (of  the  firm  of  De 
Paula,  Turner,  Lake  &  Co.]  ;  Fellow  of  the  Institute  of  Chartered  Account- 
ants ;  Lecturer  to  the  Chartered  Accountant  Students'  Society  of  London. 
In  demy  8vo,  cloth  gilt,  224  pp.,  5s.  net. 

ACCOUNTANCY.  By  F.  W.  PIXLEY,  F.C.A.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Ex-President  of  the  Institute  of  Chartered  Accountants.  In 
demy  8vo,  cloth  gilt,  318  pp.,  5s.  net. 

COST  ACCOUNTS  in  Principle  and  Practice.  By  A.  CLIFFORD  RIDGWAY, 
A.C.A.  In  demy  8vo,  cloth  gilt,  with  40  specially  prepared  forms,  3s.  6d. 
net. 

COMPANY  ACCOUNTS.  By  ARTHUR  COLES,  F.C.I.S.  With  a  Preface  by 
CHARLES  COMINS,  F.C.A.  In  demy  8vo,  cloth  gilt,  320  pp.,  5s.  net. 
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F.C.I.S.  In  demy  8vo,  cloth  gilt,  120  pp.,  3s.  6d.  net. 

GOLD  MINE  ACCOUNTS  AND  COSTING.  A  Practical  Manual  for  Officials, 
Accountants,  Book-keepers,  etc.  By  G.  W.  TAIT  (of  the  South  African 
staff  of  a  leading  group  of  mines}.  In  demy  8vo,  cloth  gilt,  93  pp.,  5s.  net. 
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WILLIAM  B.  PHILLIPS,  A.C.A.  (Hons.  Inter,  and  Final),  A.C.I.S.     In  demy 
8vo,  cloth  gilt,  150  pp.,  3s.  6d.  net. 
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RAILWAY  ACCOUNTS  AND  FINANCE.  Railway  Companies  (Accounts  and 
Returns)  Act,  1911.  By  ALLEN  E.  NEWHOOK,  A.K.C.,  Chief  Accountant 
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gilt,  148  pp.,  5s.  net. 
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15£  in.  by  9£  in.,  half  leather,  106  pp.,  with  interleaved  blotting-paper, 
6s.  6d.  net. 

FARM  ACCOUNTS.  By  the  same  Author.  Size  15  J  in.  by  9£  in.,  half 
leather,  106  pp.,  interleaved  blotting-paper,  6s.  6d.  net. 


BUSINESS  TRAINING 
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OWEN,  W.  E.  BARLING,  J.  J.  BISGOOD,  B.A.,  ALLAN  GREENWELL,  F.G.S., 
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demy  8vo,  cloth  gilt,  295  pp.,  7s.  fid.  net. 
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Institutes,  etc.,  etc.  Assisted  by  Specialist  Contributors.  In  demy  8vo, 
cloth  gilt,  620  pp.,  with  many  facsimile  forms,  4s.  6d.  net.  Also  in  2  vols., 
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MARR,  F.F.A.,  F.I. A.     Third  Edition,  Revised  and  Enlarged.     In  demy 

8vo,  cloth  gilt,  423  pp.,  7s.  fid.  net. 
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F.C.A.  (Swithinbank  Innes  &  Co.,  Chartered  Accountants),  and  T.  COLIN 
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GROCERY  BUSINESS  ORGANISATION  AND  MANAGEMENT.  By  C.  L.  T. 
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STOCKBROKER'S  OFFICE  ORGANISATION,  MANAGEMENT  AND 
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F.C.I. S.  Second  Edition,  enlarged  and  revised.  In  foolscap  8vo,  cloth, 
247  pp.,  2s.  net. 
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in  connection  with  the  Position  of  Secretary  to  a  Member  of  Parliament, 
a  Country  Gentleman  with  a  landed  estate,  a  Charitable  Institution,  with 
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cloth  gilt,  168  pp.,  3s.  6d.  net. 
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hensive Encyclopaedia  of  Information  and  Direction  on  all  matters 
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Secretarial  Work.  Edited  by  PHILIP  TOVEY,  F.C.I.S.  With  contributions 
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by  nearly  40  eminent  authorities  on  Company  Law  and  Secretarial 
Practice,  including  :  G.  N.  Barnes,  M.P.  ;  F.  Gore-Browne,  K.C.,  M.A. ; 
A.  Crew,  F.C.I.S.  ;  J.  P.  Earnshaw,  F.C.I.S.  ;  M.  Webster  Jenkinson, 
F.C.A.  ;  F.  W.  Pixley,  F.C.A.  Second  Edition,  enlarged  and  revised. 
In  one  handsome  volume,  half  leather  gilt,  gilt  top,  940  pp.,  30s.  net. 

THE  TRANSFER  OF  STOCKS,  SHARES,  AND  OTHER  MARKETABLE 
SECURITIES.  A  Manual  of  the  Law  and  Practice.  By  F.  D.  HEAD, 
B.A.  (Oxon.),  Late  Classical  Exhibitioner  of  Queen's  College,  of  Lincoln's 
Inn,  Barrister-at-Law.  Second  Edition,  Revised  and  Enlarged.  In 
demy  8vo,  cloth  gilt,  220  pp.,  5s.  net. 

THE  CHAIRMAN'S  MANUAL.  Being  a  guide  to  the  management  of  meet- 
ings in  general,  and  of  meetings  of  local  authorities,  with  separate  and 
complete  treatment  of  the  meetings  of  public  companies.  By  GURDON 
PALIN,  of  Gray's  Inn,  Barrister-at-Law,  and  ERNEST  MARTIN,  F.C.I.S. 
In  crown  8vo,  cloth  gilt,  192  pp.,  2s.  6d.  net. 

HOW  TO  TAKE  MINUTES.  A  Guide  for  Secretaries  and  others  to  the  correct 
method  of  taking  and  recording  the  Minutes  of  Meetings  of  Directors, 
Shareholders,  etc.,  etc.,  including  Chapters  on  Voting  and  the  Drafting 
of  Resolutions  ;  with  the  addition  of  the  First  Schedule  of  the  Companies 
(Consolidation)  Act,  1908,  known  as  Table  "  A."  Revised  and  Enlarged 
Edition.  Edited  by  ERNEST  MARTIN,  F.C.I.S.,  Author  of  "  Secretarial 
Work  "  ;  Joint  Author  of  "  The  Chairman's  Manual,"  etc.  In  demy 
8vo,  cloth  gilt,  130  pp.,  2s.  net. 

WHAT  IS  THE  VALUE  OF  A  SHARE  ?  Tables  for  readily  and  correctly 
ascertaining  (1)  the  present  value  of  shares  ;  and  (2)  what  dividends  should 
be  paid  annually  to  justify  the  purchase  or  market  price  of  shares.  By 
D.  W.  ROSSITER,  Head  of  the  Intelligence  Department  of  the  Consolidated 
Gold  Fields  of  South  Africa,  Ltd.  In  demy  8vo,  limp  cloth,  20  pp., 
2s.  6d.  net. 

ECONOMICS 

ECONOMIC  GEOGRAPHY.  By  J.  MCFARLANE,  M.A.,  M.Com.,  Lecturer  in 
Geography  in  the  University  of  Manchester.  In  demy  8vo,  cloth  gilt, 
568  pp.,  with  18  illustrations,  7s.  6d.  net. 

OUTLINES  OF  THE  ECONOMIC  HISTORY  OF  ENGLAND.  A  Study  in 
Social  Development.  By  H.  O.  MEREDITH,  M.A.,  M.Com.,  Fellow  of 
King's  College,  Cambridge ;  Professor  of  Economics,  Queen's  University, 
Belfast.  In  demy  8vo,  cloth  gilt,  376  pp.,  6s.  net. 

THE  HISTORY  AND  ECONOMICS  OF  TRANSPORT.  By  ADAM  W. 
KIRKALDY,  M.A.,  B.Litt.,  Oxford  ;  M.Com.,  Birmingham  ;  Professor  of 
Finance  in  the  University  of  Birmingham  ;  and  ALFRED  DUDLEY  EVANS, 
Secretary  of  the  Birmingham  Exchange.  In  demy  8vo,  cloth  gilt,  348  pp., 
7s.  6d.  net. 

THE  ECONOMICS  OF  TELEGRAPHS  AND  TELEPHONES.  By  JOHN  LEE, 
M.A.,  Traffic  Manager,  Post  Office  Telegraphs.  In  crown  8vo,  cloth  gilt, 
92  pp.,  2s.  6d.  net. 

CREDIT,  INDUSTRY  AND  THE  WAR.  Being  Reports  and  other  matter 
presented  to  the  Economic  Science  and  Statistics  Section  of  the  British 
Association  for  the  Advancement  of  Science  meeting  at  Manchester,  1915. 
Edited  by  ADAM  W.  KIRKALDY,  M.A.,  B.Lit.,  Oxford,  M.Com.,  Bir- 
mingham, Professor  of  Finance  in  the  University  of  Birmingham,  Recorder 
of  the  Section.  With  a  Preface  by  W.  R.  SCOTT,  M.A.,  D.Phil.,  Litt.D., 
F.B.A.,  Adam  Smith  Professor  of  Political  Economy  in  the  University  of 
Glasgow,  President  of  the  Section  ;  and  contributions  by  other  eminent 
authorities.  In  demy  8vo,  qr.  cloth,  278  pp.,  2s.  6d.  net. 
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ADVERTISING  AND  SALESMANSHIP 

THE  THEORY  AND  PRACTICE   OF  ADVERTISING.     By  WALTER  DILL 

SCOTT,  Ph.D.     In  large  crown  8vo,  cloth,  with  61  illustrations,  240  pp., 

6s.  net. 
THE  PSYCHOLOGY  OF  ADVERTISING.  A  Simple  Exposition  of  the  Principles 

of  Psychology  and  their  Relation  to  Successful  Advertising.    By  the  same 

Author.     In  large  crown  8vo,  cloth,  with  67  illustrations,  282  pp.,  6s.  net. 
THE  PRINCIPLES  OF  PRACTICAL  PUBLICITY.        The  Art  of  Advertising 

By  TRUMAN  A.  DE  WEESE.     In  large  crown  8vo,  cloth,  with  43  full-page 

illustrations,  266  pp.,  7s.  6<1.  net. 
ADVERTISING  AS   A  BUSINESS  FORCE.     A  Compilation  of  Experience 

Records.     By  P.  T.  CHERINGTON,   Instructor  in  Commercial  Organisation 

in  the  Graduate  School  of  Business   Administration,   Harvard   University. 

In  demy  8vo,  cloth  gilt,  586  pp.,  7s.  6d.  net. 
THE    PRINCIPLES    OF    ADVERTISING    ARRANGEMENT.      By    F.    A. 

PARSONS,  President  of  the  New    York  School  of  Fine  and   Applied   Art. 

Size  7  in.  by  10J  in.,  cloth,  128  pp.,  with  many  illustrations,  6s.  net. 
ADS  AND  SALES.     A  study  of  Advertising  and  Selling  from  the  standpoint 

of  the  new  principles  of  Scientific  Management.     By  HERBERT  N.  CASSON. 

In  demy  8vo,  cloth,  167  pp.,  6s.  net. 
PRACTICAL   SALESMANSHIP.     A  treatise  on  the  Art  of  Selling  Goods. 

By  N.  C.  FOWLER,  Jnr.     Assisted  by  twenty-nine  Expert  Salesmen,  Sales 

Managers,  and  prominent  business  men.     In  crown  8vo,  cloth,  337  pp., 

3s.  6d.  net. 
COMMERCIAL  TRAVELLING.     A  Guide  to  the  Profession  for  present  and 

Prospective  Salesmen  "  on  the  road."     By  ALBERT  E.  BULL.     In  crown 

8vo,  cloth  gilt,  174  pp.,  2s.  6d.  net. 

LAW 

MERCANTILE  LAW.  By  J.  A.  SLATER,  B.A.,  LL.B.  A  practical  exposition 
for  Law  Students,  Business  Men,  and  Advanced  Classes  in  Commercial 
Colleges  and  Schools.  Third  Edition,  Revised.  In  demy  8vo,  cloth 
gilt,  464  pp.,  5s.  net. 

COMPANIES  AND  COMPANY  LAW.  Together  with  the  Companies  (Con- 
solidation) Act,  1908,  and  the  Act  of  1913.  By  A.  C.  CONNELL,  LL.B. 
(Lond.),  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition, 
Revised.  In  demy  8vo,  cloth  gilt,  348  pp.,  5s.  net. 

COMPANY  CASE  LAW.  By  F.  D.  HEAD,  B.A.  (Oxon.),  Late  Classical 
Exhibitioner  of  Queen's  College  ;  of  Lincoln's  Inn,  Barrister-at-Law.  In 
demy  8vo,  cloth  gilt,  314  pp.,  7s.  6d.  net. 

THE  LAW  OF  CARRIAGE.  By  J.  E.  R.  STEPHENS,  B.A.,  of  the  Middle 
Temple,  Barrister-at-Law.  In  demy  8vo,  cloth  gilt,  324  pp.,  5s.  net. 

THE  LAW  RELATING  TO  THE  CARRIAGE  BY  LAND  OF  PASSENGERS, 
ANIMALS,  AND  GOODS.  By  S.  W.  CLARKE,  of  the  Middle  Temple  and 
the  North  Eastern  Circuit,  Barrister-at-Law.  In  demy  8vo,  cloth  gilt, 
350  pp.,  7s.  6d.  net. 

INCOME  TAX,  SUPER-TAX,  AND  INHABITED  HOUSE  DUTY  LAW  AND 
CASES.  A  Practical  Exposition  of  the  Law,  for  the  use  of  Income  Tax 
Officials,  Solicitors,  Accountants,  etc.  With  an  Analysis  of  the  Schedules, 
Guide  to  Income  Tax  Law,  and  Notes  on  Land  Tax.  Including  a  Supple- 
ment dealing  with  the  Finance  Act,  1915,  and  the  Finance  Act  No.  2, 
1915.  By  W.  E.  SNELLING,  of  the  Inland  Revenue  Department.  New 
Edition,  Enlarged  and  thoroughly  Revised.  In  demy  8vo,  cloth  gilt, 
432  pp.,  10s.  6d.  net. 
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THE  LAW  RELATING  TO  SECRET  COMMISSIONS  AND  BRIBES  (CHRIST- 
MAS BOXES,  GRATUITIES,  TIPS,  ETC.)  THE  PREVENTION  OF 
CORRUPTION  ACT,  1906.  By  ALBERT  CREW,  of  Gray's  Inn,  and  the 
South  Eastern  Circuit,  Barrister-at-Law  ;  Lee  Prizeman  of  Gray's  Inn  ; 
author  of  "  A  Synopsis  of  Mercantile  Law,"  "  Company  Law,"  etc.  In 
demy  8vo,  cloth  gilt,  198  pp.,  5s.  net. 

BANKRUPTCY,  DEEDS  OF  ARRANGEMENT,  AND  BILLS  OF  SALE.  By 
W.  VALENTINE  BALL,  M.A.,  and  G.  MILLS,  B.A.,  both  of  Lincoln's  Inn, 
Barrister s-at- Law.  In  demy  8vo,  cloth  gilt,  364  pp.,  5s.  net.  Third 
Edition,  Enlarged  and  Revised  in  accordance  with  the  Bankruptcy  Act, 
1914,  and  the  Deeds  of  Arrangement  Act,  1914. 

PRINCIPLES  OF  MARINE  LAW.  By  LAWRENCE  DUCKWORTH,  of  the 
Middle  Temple,  Barrister-at-Law.  Third  Edition,  Revised.  In  demy 
8vo,  cloth  gilt,  about  400  pp.,  7s.  6d.  net. 

HANDBOOK  OF  LOCAL  GOVERNMENT  LAW.  Specially  designed  for  all 
engaged  in  the  offices  of  Local  Authorities  in  England  and  Wales,  and  for 
Public  Men.  By  J.  WELLS  THATCHER,  of  the  Middle  Temple,  Barrister- 
at-Law.  In  crown  8vo,  cloth  gilt,  250  pp.,  3s.  6d.  net. 

GUIDE  TO  THE  LAW  OF  LICENSING.  The  Handbook  for  all  Licence- 
holders.  By  J.  WELLS  THATCHER,  Barrister-at-Law.  In  demy  8vo, 
cloth  gilt,  200  pp.,  5s.  net. 

RAILWAY  (REBATES)  CASE  LAW.  By  GEO.  B.  LISSENDEN,  Author  of 
"  Railway  Trader's  Guide,"  etc.,  etc.  In  demy  8vo,  cloth  gilt,  450  pp., 
10s.  6d.  net. 

THE  LAW  RELATING  TO  THE  CHILD  :  Its  Protection,  Education,  and 
Employment.  With  Introduction  on  the  Laws  of  Spain,  Germany, 
France,  and  Italy  ;  and  Bibliography.  By  ROBERT  W.  HOLLAND,  M.A., 
M.Sc.,  LL.D.,  of  the  Middle  Temple,  Barrister-at-Law.  In  demy  8vo, 
cloth  gilt,  166  pp.,  5s.  net. 

HOUSEHOLD  LAW.  By  J.  A.  SLATER,  B.A.,  LL.B.  (Lond.).  In  demy  8vo, 
cloth  gilt,  316  pp.,  5s.  net. 

THE  LAW  OF  REPAIRS  AND  DILAPIDATIONS.  By  T.  CATO  WORSFOLD, 
M.A.,  LL.D.  In  crown  8vo,  cloth  gilt,  3s.  6d.  net. 

THE  LAW  OF  EVIDENCE.  By  W.  NEMBHARD  HIBBERT,  LL.D.  (Lond.), 
Barrister-at-Law  of  the  Middle  Temple.  Second  Edition  Revised.  In 
crown  8vo,  cloth  gilt,  126  pp.,  3s.  6d.  net. 

THE  LAW  OF  PROCEDURE.  By  the  same  Author.  In  demy  8vo,  cloth 
gilt,  122  pp.,  6s.  net. 

BILLS,  CHEQUES,  AND  NOTES.     (See  page  4.) 

THE  HISTORY,  LAW,  AND  PRACTICE  OF  THE  STOCK  EXCHANGE. 
(See  page  3.) 

BUSINESS  REFERENCE   BOOKS  AND  GUIDES 

COMMERCIAL  ENCYCLOPAEDIA  AND  DICTIONARY  OF  BUSINESS.     A 

reliable  and  comprehensive  work  of  reference  on  all  commercial  subjects, 
specially  designed  and  written  for  the  busy  merchant,  the  commercial 
student,  and  the  modern  man  of  affairs.  Edited  by  J.  A.  SLATER,  B.A., 
LL.B.  (Lond.),  of  the  Middle  Temple  and  North- Eastern  Circuit,  Barrister- 
at-Law.  Assisted  by  upwards  of  50  specialists  as  contributors.  With 
numerous  maps,  illustrations,  facsimile  business  forms  and  legal  docu- 
ments, diagrams,  etc.  In  4  vols.,  large  crown  4to  (each  450  pp.),  cloth 
gilt,  £1  10s.  net.  Half-leather  gilt,  £2  2s.  net. 

BUSINESS  MAN'S  GUIDE.  Sixth  Revised  Edition.  With  French,  German, 
and  Spanish  equivalents  for  the  Commercial  Words  and  Terms.  Edited 
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by  J.  A.  SLATER,  B.A.,  LL.B.  (Lond.).  This  is  a  volume  of  handy  size, 
designed  to  be  of  permanent  usefulness  in  the  office  of  the  merchant,  the 
banker,  the  broker,  and  the  trader,  and  to  all  members  of  the  staff  The 
work  includes  over  2,000  articles.  In  crown  8vo,  cloth  gilt,  520  pp., 
3s.  6d.  net 

PUBLIC  MAN'S  GUIDE.  A  Handbook  for  all  who  take  an  interest  in  ques- 
tions of  the  day.  Edited  by  J.  A.  SLATER,  B.A.,  LL.B.  (Lond.).  The 
object  of  this  book  is  to  enable  its  readers  to  find  within  a  comparatively 
compact  compass  information  on  all  subjects  which  can  possibly  bear 
upon  matters  political,  diplomatic,  municipal,  or  imperial.  In  crown  8vo, 
cloth  gilt,  444  pp.,  3s.  6d.  net. 

INCOME  TAX  AND  SUPER-TAX  PRACTICE.  Including  a  Dictionary  of 
Income  Tax,  Specimen  Returns,  and  a  Supplement  dealing  with  the 
Finance  Act,  1915,  and  the  Finance  Act  No.  2,  1915.  By  W.  E.  SNELLING, 
of  the  Inland  Revenue  Department.  In  demy  8vo,  cloth  gilt,  450  pp., 
10s.  6d.  net. 

INCOME  TAX  TABLES,  and  Guide  to  the  Deduction  of  Tax  from  Dividends, 
Interest,  Ground  Rents,  etc.  For  the  use  of  Secretaries,  Accountants, 
Commercial  Houses,  and  all  Payers  of  Income  Tax  and  Suner-Tax. 
Compiled  by  \V  E  SNELLING,  of  the  Inland  Revenue  Department  In 
deirv  8vn  rloth  gilt  185  pp.  5s.  net. 

THE  WORLD'S  COMMERCIAL  PRODUCTS.  A  descriptive  account  of  the 
Economic  Plants  of  the  world  and  of  their  Commercial  Uses.  By  W.  G. 
FREEMAN,  B.Sc.,  F.L.S.,  Superintendent,  Colonial  Economic  Collections, 
Imperial  Institute,  London,  and  S.  E.  CHANDLER,  D.Sc.,  F.L.S.,  Assistant, 
Colonial  Economic  Collections,  Imperial  Institute,  London.  With 
contributions  by  many  Specialists.  In  demy  4to,  cloth  gilt,  400  pp., 
420  illustrations  from  photographs  and  12  coloured  plates  and  maps, 
10s.  6d.  net. 

DICTIONARY  OF  THE  WORLD'S  COMMERCIAL  PRODUCTS.  With 
Equivalents  in  French,  German,  and  Spanish.  Second  Edition,  Revised. 
In  demy  8vo,  cloth  gilt,  164  pp.,  2s.  6d. 

TELEGRAPH  CIPHERS.  By  A.  W.  E.  CROSFIELD,  Assoc.  Municipal  School 
of  Commerce,  Manchester.  Size,  12  in.  by  12  in.,  cloth,  21s.  net. 

CONSULAR  REQUIREMENTS  FOR  EXPORTERS  AND  SHIPPERS  TO  ALL 
PARTS  OF  THE  WORLD.  By  J.  S.  NOWERY.  In  crown  8vo,  cloth. 
With  exact  copies  of  all  forms  of  Consular  Invoices,  2s.  6d.  net. 

THE  "  COLE  "  CODE,  OR  CODE  DICTIONARY.  Size  7£  in.  by  10  in., 
272  pp.,  cloth,  15s.  net. 

DICTIONARY  OF  COMMERCIAL  CORRESPONDENCE  IN  ENGLISH, 
FRENCH,  GERMAN,  SPANISH,  AND  ITALIAN.  Second  Revised  and 
Cheaper  Edition.  In  demy  8vo,  cloth,  502  pp.,  5s.  net. 

SPANISH-ENGLISH  AND  ENGLISH-SPANISH  COMMERCIAL  DICTIONARY 
of  the  words  and  terms  used  in  commercial  correspondence  which  are  not 
given  in  the  dictionaries  in  ordinary  use  ;  compound  phrases,  idiomatic 
and  technical  expressions,  etc.  By  G.  R.  MACDONALD,  Society  of  Arts' 
First  Prizeman  and  Silver  Medallist  for  Spanish,  etc.  ;  Lecturer  in  Spanish 
at  the  Municipal  School  of  Commerce,  Manchester.  In  crown  8vo,  cloth 
gilt,  652  pp.,  7s.  6d.  net. 
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